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(i)
PREFACE

This Discussion Paper has been prepared to elicit responses and to serve as a basis for the
Commission's deliberations, taking into account any responses received. The views, conclusions
and recommendations in this paper are accordingly not to be regarded as the Commission's fina
views. The paper ispublished in full so as to provide persons and bodies wishing to comment or
make suggestions for the reform of this particular branch of the law with sufficient background

information to enable them to place focussed submissions before the Commission.

For the convenience of the reader asummary of the preliminary recommendations appears on the

pages following the pages reflecting the list of sources.

The Commission will assume that respondents agree to the Commission quoting from or referring
to comments and attributing comments to respondents, unless representations are marked
confidential. Respondents should be aware that the Commission may in any event be required to
release information contained in representations under the Constitution of the Republic of South
Africa, Act 108 of 1996.

Respondents are requested to submit written comments, representations or requests to the
Commission by 31 March 1999 at the address appearing on the previous page. The researcher,
Ms Pat Moodley, will endeavour to assst you with particular difficulties you may have. Comment
already forwarded to the Commission should not be repeated; if they wish, respondents may
indicate that they abide by their previous comments, if that is the case.

The project leader responsible for the project is Ms Ann Skelton of Lawyers for Human Rights
in Pietermaritzburg who is a so the Chairperson of the project committee appointed to assist the
Commission in the investigation. The other members of the project committee are Ms Pat
Moodley (member of the secretariat of the Commission), Ms Zubeda Seedat (member of the
Commission), Ms Julia Sloth-Nielsen (senior researcher at the University of the Western Cape's
Community Law Centre), Mr Tseliso Thipanyane (member of the secretariat of the Human Rights
Commission) and Ms Magdalene Tserere (Lawyers for Human Rights in Umtata).
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(xviii)

SUMMARY OF RECOMMENDATIONS

A summary of the recommendations made in this Discussion Paper is reflected below for ease of
reference.  In essence, the project committee® envisages a cohesive child justice system which at
al times strives to prevent children from entering deeper into the criminal justice process while
holding them accountable for their actions. The proposed system aims to ensure that children
accused of less serious offences will be afforded the opportunity through diversion to be held
accountable outside the crimind justice system. Provision is, however, made for the prosecution
and sentencing of children who cannot be diverted and for the secure care of children who are
accused or convicted of serious violent crimes and are assessed to be a danger to others. It should
be noted that recommendations are only made as from Chapter 5 of this document to the end since

the first four Chapters cover background material which do not culminate in recommendations.

Chapter 5: Principles and framework
(Chapter 1 of the draft Bill)

The project committee recommends that -

. a long title should be included at the beginning of the legidation which describes the
procedures and structures to be established to enable the operation of the new child justice
system;

. an objectives clause should be included in the draft Bill to guide al concerned asto the
purpose of the law, highlighting the main goals that the legidation seeks to achieve (see
clause 2 of the draft Bill in Annexure A to this Discussion Paper);

. a set of general principles, to ensure that the legislation as a whole is interpreted with
reference to these principles, be provided for in the draft Bill (clause 3). These principles
would also be useful to further understanding of the spirit of the legidation;

1 See par 1.2.
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. principles relevant to specific sections be included in the body of the legislation where
appropriate (clauses 32 and 81).

Chapter 6: Age and criminal responsibility
(Chapter 2 of the draft Bill)

The project committee recommends -

. the use of the term “child” as opposed to the term “juvenile’, that children should be
regarded as those under the age of 18 years (clause 1(iii) of the draft Bill), and that the
draft Bill be named the “Child Justice Bill”;

. in view of the requirements set by the internationd instruments, that a minimum age below
which children should not be tried in the crimina justice system should be set by the
proposed legidlation.

With regard to the setting of a minimum age, the project committee has identified three options

regarding the issue of minimum age and criminal capacity:

. Thefirgt of theseisto retain the current common law rule that a child who is seven years
(or ten years) old but has not yet turned fourteen years, is presumed to be doli incapax,

with additional measures to ensure enhanced protection of such children.

. The second option is to depart entirely from the doli incapax presumption, and to set a
minimum age of prosecution at twelve (or fourteen) years which is not directly linked to

the actual criminal capacity of the child.

. The third option is to set the minimum age of prosecution at twelve (or fourteen) years,
but to provide that where a child is charged with a serious offence, specified in clause 4
of the draft Bill, the child may be prosecuted.
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The project committee seeks comment on the viability and appropriateness of each of the options.

With regard to the assessment of age, the project committee recommends that -

in view of difficulties experienced with the present procedure of age assessment, a
probation officer should gather available information and make an assessment of a child's
ageif such ageisin dispute? or uncertain (clause 6) and should record the information on

aform which is set out as an annexure (Form D) to the proposed draft Bill;

the draft Bill should contain a list of evidence relevant to age to be considered by the

probation officer in a specified order of cogency (clause 6(2));

any police officer or probation officer may refer a child to the district surgeon for

estimation of age (clause 7(1));

the magistrate presiding in the proposed preliminary inquiry® should make an age
determination based on the evidence put before him or her by the probation officer and the
age so determined should be deemed to be the age of the child until contrary evidence

becomes available (clause 8);

aperson appearing in a court other than the proposed child justice court,” who claims to
be below the age of 18 years, should aso be taken to a probation officer for the gathering
of information relating to the assessment of his or her age whereafter the assessment of
age form should be submitted to the presiding officer of that court for determination of

age (clause 9);

if the age of the person isfound to be below 18 years after the trial has commenced, the

Thiswould not preclude examination by a District Surgeon to determine age where such determination
is considered appropriate.

See Chapter 9.
See Chapter 10.
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proceedings should continue in the court concerned but the remainder of the trial should

be conducted as if the court is a child justice court (clause 9(4)).

Chapter 7: Pre-trial procedures pertaining to police powers and investigation
(Chapter 3 of the draft Bill)

The project committee recommends that -

in deciding whether or not to effect an arrest, a police officer should be obliged to
consider whether an alternative method of securing the appearance of the child at
ass=ssment can be employed, or whether an informal caution can be used. (Clause 11(3)
of the draft Bill). In respect of petty offences listed in Schedule 1 to the draft Bill, it
should be presumed, unless there are sufficient reasons to the contrary, that an arrest
should not be effected and that alternatives to arrest should be used (clause 11(4) of the
draft Bill);

the principle embodying the use of minimum force in effecting the arrest of a child be
enacted with a prohibition on the use of deadly force except where such forceis used to
protect the person effecting the arrest or some other person from imminent death or
serious bodily harm and only where the offence for which the arrest is sought is serious

and violent (clauses 10 and 13);

upon arrest, the police should inform the child of his or her rightsin language that he or

she understands (clause 15);

the arresting officer should have the duty to inform the probation officer of the arrest of

a person under the age of 18 years (clause 16);

the arresting police officer should have the obligation of locating and notifying the parents
of the child (clause 17);
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the involvement of the child’s parents be extended to include another appropriate adult
who is defined in the legidation (clause 1(i));

consderation should be given by the police officer to the release of the child from police
detention; that a child arrested for an offence referred to in Schedule 1 to the draft Bill
may be released, with or without conditions, into the care of his or her parents or another
appropriate adult, or on his or her own recognisance; and that, with regard to more
serious offences - listed in Schedule 2 - release from police detention by a police officer
should still be possible after consultation with the relevant Director of Public Prosecutions

(clause 22);

no admission, confession, identity parade or pointing out should be admitted as evidence
unlessthe child' s legal representative, parent, guardian, family member or other suitable

adult was present at the time of such procedure (clause 20);

fingerprinting of children should not be resorted to before the holding of a preliminary

inquiry with certain exceptions (clause 20);

informal cautioning be provided for in the draft Bill, with the details to be set out in

regulations to be developed by the Commissioner of Police (clause 19);

aforma caution be provided for in the draft Bill, to be administered by a police officer of
the rank of superintendent or above or a police station commander with or without
conditionsin the presence of the child’s parent or other suitable adult, a record of which

should be kept for a period of two years (clause 19);

detention in a police cell prior to the first appearance of the child at the proposed
preliminary inquiry should be ameasure of last resort and for a maximum of 48 hours, and
children may only be remanded to a police cell for a period of 48 hours and one further

period of 48 hours (clause 21);
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. when in police detention, the child must be held in appropriate conditions (clause 21);
. a child should be deemed not to be charged until, after the preliminary inquiry, the matter

is entered by a prosecutor on theroll of the proposed child justice court or any other court

(clause 23).

Chapter 8: Assessment and referral
(Chapters 4 and 5 of the draft Bill)

The project committee recommends that -

. diverson of child offenders away from the crimina justice system at any point from arrest
to the post-conviction stage where it is appropriate and where the child concerned
acknowledges respongbility for hisor her wrongdoing, by officials dealing with the child,
should be a centra objective of the new system (clauses 1(ix) and (x), 32, 33 and 34 of the
draft Bill);

. since assessment of the child as soon as possible after arrest (or alternativesto arrest) is
a key mechanism to promote diversion and avoid pre-trial detention, a child accused of a
crime should, wherever possible, be assessed by a probation officer within 12 hours of the
arrest; within 48 hours of the arrest if the child has been released from detention in police
custody or within 72 hours if an aternative method of arrest has been employed
(clause 27);

. in the case of non-serious offences, probation officers should be given certain limited
powers to decide on diversion, subject to the review of the proposed child justice
committee® (clauses 29 and 30);

. in the case of more serious offences, the probation officer should be able to recommend
diverson which must be approved by the prosecutor or the proposed preliminary inquiry
magistrate (clause 31);

5 See Chapter 12.
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. principles be included in the proposed draft Bill to guide the establishment and selection

of diversion programmes (clause 32);

. for the purposes of enabling police, probation officers, prosecutors, and presiding officers
to take an imaginative, innovative approach to diversion, a multi-level approach should
be adopted which will ensure that diversion is considered as the first resort at every stage
of the process. Four levels of diversion programmes are recommended, and in selecting
options from these levels, the option selected should be proportionate to the circumstances

of the child concerned and the nature of the offence (clause 34).

Chapter 9: Preliminary inquiry
(Chapter 6 of the draft Bill)

The project committee recommends -

. the inclusion of a distinct procedure prior to the appearance of a child in the proposed
child justice court, referred to asthe preliminary inquiry (clauses 1(xiv) and 37 of the draft

Bill). The purpose of the inquiry would be to ensure that -

* the child has been assessed (unless there are compelling reasons to dispense with
assessment);

* the possibility of diverting the matter is fully explored;

* the possibility of transferring the matter to the children’s court is considered;
* there is sufficient evidence to sustain aftrial;
* the release or placement of a child in the pre-trial stage is properly considered if

the matter is to proceed to the proposed child justice court;

. that a preiminary inquiry magistrate (at district court level) be designated for each district
to preside over the proceedings which should take place in an informa atmosphere and

be inquisitorial rather than adversarial in style (clause 38);



(xxv)

that a preliminary inquiry should be held in aroom, office or chamber but not in a court
(clause 38);

that the inquiry magistrate should be apprised of al relevant information to assist with the
decison-making, but where he or she is provided with information which may be
prgudiciad to the child, the inquiry magistrate should recuse himself or herself as presiding

officer in any trial which may eventuate (clause 50(3));

that the preliminary inquiry should only be remanded for 48 hours, and then for a further
48 hours after which the inquiry should be closed (clause 45);

that a decision of the magistrate presiding at a preliminary inquiry should not be subject
to appeal (clause 38(10));°

that where a child is co-accused with an adult, the case of the adult should be separated
for the purposes of the preliminary inquiry, and where the child is co-accused with another

child or children, the court may hold ajoint inquiry (clause 39);

that where achild isin detention, the inquiry magistrate must establish whether the child
may be released, and that preference should be given, where possible, to the release of a

child into the care of his or her parent or another appropriate adult (clause 44);

with regard to detention in a place of safety or secure care facility, that individual
asessment should form the basis of a recommendation by the probation officer to which

the inquiry magistrate must have due regard (clause 46(3));

with regard to pre-trial detention in a prison, that strict conditions for such detention be
st; that pre-tria detention should be limited to children above the age of 16 (or 14) years

The draft Bill provides, however, in clause 38 that a decision to remand a child in detention will be
subject to the possibility of an appeal.
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charged with serious offences which are listed in the draft Bill and only where thereis no
vacancy in an available alternative secure residential facility within areasonable distance
from the court or where a substantial risk exists that such a child will cause harm to other

persons in an aternative secure residential facility (clause 46(4));

that achild in detention should be brought before the court every 14 days for the purpose
of inquiring whether the detention remains necessary (clause 46(6));

that detailed provisions should describe action to be taken following failure of the child
to attend an assessment or a preliminary inquiry or to comply with diversion conditions
(clauses 47, 48 and 49);

that where the child has not been diverted or isintending to plead not guilty to the charge,
the inquiry magistrate should finalise the preliminary inquiry and refer the matter to the
prosecutor for the ingtitution of charges in the proposed child justice court or other court

(clause 50);

that transfer of matters involving children to a Children’s Court inquiry under the Child
Care Act, where such transfer is considered, should not be mandatory and that other

measuresin terms of the provisions of the proposed Bill may be considered (clause 51(3));

that where achild isin need of care, as contemplated by the Child Care Act, he or she may
be referred to the Children’s Court immediately after the assessment, or the matter may
be converted to a children’s court inquiry at any time during the trial (clauses 29, 30, 31
and 51);

the introduction of additional criteria’” which, in addition to the norma “child in need of
care’ tet, indicate that a child must transferred to the Children’s Court unless substantial

reasons exist for not doing so (clause 51(2)).

The criteria are as follows: more than one previous offence linked to poverty, the existence of a current
order of the children’s court, drug or acohol abuse or inadequate adult supervision.
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Chapter 10: Court procedures
(Chapter 7 of the draft Bill)

The project committee recommends -

the establishment of a court at district court level with a particular identity: the court
should be less formal and less adversarial in style than a standard crimina court, and
should involve active participation of all persons involved in the proceedings (clauses
53(7) and 59(3) of the draft Bill);

that the *child justice court’ should be designated as such, and its personnel should be
specially selected and trained (clause 53(5));

that the child justice court should have an increased sentencing jurisdiction, at district
court leve, of five yearsimprisonment® in order to enhance specialisation and minimise the

referral of children to higher courts (clause 53(8));

that the child justice court should not have jurisdiction to try cases where the charge is one
of treason, murder or rape, or where the child is charged with any other offence and the
likely sentence will exceed the jurisdiction of the child justice court, or where there are
multiple charges and the court hasjurisdiction with regard to one of the charges, or where
thereis an adult co-accused and an gpplication for joinder of trials has been made (clauses
53 and 54);

that the protections afforded children in terms of the proposed legisation should also
apply to such children after referral to ahigher court (clause 54);

that, in the case of children co-accused with adults, the draft Bill should provide for the
compulsory separation of trias, provided that any person involved in the proceedings may

On each count.
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make an application for ajoinder of the trials (clause 61).

Chapter 11: Sentencing
(Chapter 8 of the draft Bill)

The project committee recommends that -

. in the case of all sentences, save for petty offences listed in Schedule 1 to the proposed
draft Bill, pre-sentence reports should be compulsory and should not be dispensed with
unless adelay prejudicia to the child would be caused (clause 70 of the draft Bill);

. sentencing options available to presiding officers be delineated in much more detail than
isthe case at present and that the range of sentencing options be increased significantly
(clauses 73, 74, 75, 76 and 77);

. evidence of previous diverson may be adduced after conviction, provided that such

evidence may not be used in aggravation of sentence (clause 71);

. that the draft Bill should set out alist of sentences which do not involve a residential

element, including the following (clause 73):

* compensation or restitution to victims where possible, or where no victim can be
identified, the payment of a donation to a charity or community organisation, as
well as symbolic restitution;

* awritten or verbal apology to the victim;

* anumber of orders which the court can make for a specified maximum period of
time, namely a good behaviour order, afamily time order, a compulsory school
attendance order, a positive peer association order and a supervision and guidance
order (the terms of these orders are defined by the Annexures to the draft Bill);

* a compulsory attendance order at a specified place for a specified vocational or
educational purpose, with the maximum periods stipul ated;

* supervised community service, with the maximum period specified in the draft Bill;
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any of the non-residential sentences may be suspended or postponed either unconditional

ly or subject to certain specified conditions (clause 74(3));

the draft Bill should include a list of sentences with a restorative justice component,
including victim-offender mediation, afamily group conference or other restorative dispute
resolution process, provided that decisions or agreements reached at such processes
should be referred back to the child justice court for consideration in the setting of an

appropriate sentence (clause 75);

correctional supervision should be included in the sentencing options (clause 76);

no sentence involving a residential element should be imposed on a child unless the
presiding officer is satisfied (clause 77) that -

* the seriousness of the offence justifies such a sentence,
* the protection of the community requires such a sentence,
* the severity of the impact of the offence upon the victim was of such a magnitude

that such a sentence is required,

* the child has previously failed to respond to non-residential alternatives;

sentences involving a residential element should include referral to a programme with a
periodic residence requirement and referral to a residential facility (a reform school or

prison) (clause 77(3));

a child may be sentenced to imprisonment as a sentence if he or sheis 14 (or 16) years of
age or above, and there are substantial and compelling reasons to impose such a sentence
(clause 78(6));

children sentenced to imprisonment should not be subjected to life imprisonment, and the

total period of imprisonment should not exceed 15 years (clauses 78(9) and 80);
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no monetary penalty payable to the state may be imposed as a sentence on a child, with
exceptions regarding restitution or the payment of compensation to victims or donations

to charity organisations (clause 79).

Chapter 12: Review, appeal and monitoring systems
(Chapters 10 and 11 of the draft Bill)

The project committee recommends that -

the conventional channels of appeal should apply in respect of convictions and sentences
of the child justice court (clause 85 of the draft Bill);

all sentences of the child justice court involving aresidential component should be subject

to an automatic review procedure (clause 86);

the review procedurein so far as it relates to irregular proceedings and bias should be re-

enacted in respect of proceedings of the child justice court (clause 87);

provision be made for the creation of a child justice committee to be formed for each

magisterial district with specific functions and duties (clause 91);

monitoring of the legidation should be shared equally between the Departments of Justice
and Welfare and Population Development and that an office, called the Office for Child
Justice, should be established with joint representation to give effect to this proposal

(clause 96);

that a nationa committee for child justice be established at a nationa level with
representatives from the Departments of Education, South African Police Services, Home
Affairs and Correctional Services together with the Office for Child Justice so as to
encompass al departments relevant to the monitoring of the implementation the proposed

legidation (clause 99).
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Chapter 13: Legal representation
(Chapter 9 of the draft Bill)

The project committee recommends that -

children should be advised of their right to legal representation in language which they
understand at the time of arrest or an alternative to arrest having been employed, by the
probation officer at the time of the assessment, by an inquiry magistrate and by a child
justice court magistrate (clause 82(2) of the draft Bill);

if the child and his or her parent, guardian, family member or other suitable adult are
willing and able to pay for such services, alega representative of own choice may be

employed (clause 82(3));

after the findisation of the preliminary inquiry, the child must be provided with legal
representation under the auspices of the Legal Aid Board if the child isto be remanded in

detention, or if charges are to be ingtituted in the child justice court (clause 82(9));

a child should not be able to waive the right to lega representation in the situations
mentioned in the paragraph above, except where the offence is an offence listed in
Schedule 1 to the draft Bill, or where the child isin detention. In other situations, if the
child refuses legal representation, a lawyer should still be appointed to attend the trial,
address the court on the merits of the case and to note an appeal should this be necessary

(clause 83);

in order to maintain standards, provision should be made for a system of accreditation in
terms of which lawyers may be accredited and placed on a “roster” by the Legal Aid
Board (clause 84);

principles to guide effective and appropriate legal representation should be embodied in
the draft Bill (clause 81).
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Chapter 14: Confidentiality and expungement of records
(Chapters 7 and 12 of the draft Bill)

The project committee recommends that -

. the present provisions in the Criminal Procedure Act relating to the protection of the
identity of accused persons under the age of 18 years and the privacy of crimina
proceedings involving children be incorporated in similar form in the proposed draft Bill.
(clause 66 of the draft Bill);

. an exception should be made in regard to access and publication of information pertaining
to children accused of offenceswhere it is sought by persons or organisations for bonafide

research purposes (clause 66(3));

. asagenerd provison, previous convictions of the following offences may not be expunged
(clause 101):
* murder,
* rape,
* indecent assault involving the infliction of grievous bodily harm,
* robbery with aggravating circumstances,

* any offence referred to in section 13(f) of the Drugs and Drugs Trafficking Act,
1992 (Act No. 140 of 1992), if it is aleged that the value of the dependence-
producing substance in question is more than R50 000,

* any offence relating to the dealing in or smuggling of ammunition, firearms,

explosives or armaments.

As far as the expungement of previous convictions other than convictions for the offences
mentioned above is concerned, the project committee puts forward the following two options for

consideration:
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A record of a conviction and sentence imposed upon a child could be automatically
expunged after the expiration of a period of five years following the completion of the
sentence, provided that person is not again convicted of any offence during the five year

period.

In cases where a sentence not involving aresidential element has been imposed, the record
of such sentence could be expunged after the expiration of a period of five years following
the completion of the sentence, and in cases where aresidential sentence has been imposed,
the record could be expunged upon application® after the expiration of a period of ten years
after completion of the sentence. This option should aso be subject to the requirement that

the person is not again convicted during the relevant period.

9

The application should be made to the proposed national committee for child justice. If the committee
decides to expunge the record, notice of such decision should be given to the South African Criminal
Bureau so that the record can be expunged.



1. INTRODUCTION

1.1  South Africaratified the United Nations Convention on the Rights of the Child (1989) -
hereafter "the CRC" - on 16 June 1995. This important Convention deals with a broad range of
children’ s rights and provides a comprehensive framework within which the issue of child justice™
must be understood. By ratifying the Convention, South Africais now obliged, in terms of article
40(3) thereof, to establish laws, procedures, authorities and institutions specifically applicable to
children in conflict with the law. The Convention requires, in article 40(1), that “ State Parties
recognise the right of every child aleged as, accused of, or recognised as having infringed the penal
law, to be treated in a manner consistent with the promotion of the child's sense of dignity and
worth, which reinforces the child's respect for the human rights and fundamenta freedoms of
others and which takes into account the child’s age and the desirability of promoting the child’s

reintegration and the child’s assuming a constructive role in society”.

1.2 A steering committee co-ordinated by the Deputy President's office was established to
develop a Nationa Plan of Action to give life to the Convention, and the justice sectoral group
linked to the National Plan of Action has identified the drafting of composite child justice
legislation as a priority. The justice sectora group recommended that the South African Law
Commission should be requested to develop a child justice system to give effect to the Convention.
Following a request by the Minister of Justice the Commission included an investigation into
juvenilejudticein its law reform programme. The Commission established a project committee for

the investigation to which the Minister made appointments in December 1996.

1.3 An Issue Paper'! was published for comment in May 1997 and distributed to a broad
spectrum of interested persons, organisations and ingtitutions - both governmental and non-
governmental. The Issue Paper proposed, for the first time, a distinctive child justice system to be
provided for by separate legidation, independent of the Criminal Procedure Act. Thisisin line with
the CRC, and also reflects world trends. A number of aspects were highlighted in the Issue Paper

10 Although the title of the current investigation is “juvenile justice”, the project committee, in view of the
discussion in Chapter 6 regarding terminology, prefersto refer to “child justice system”.

11 I ssue Paper 9.



for discussion:

Consultation

Theincluson of internationd principles on child justice in the body of the proposed
legidation.

The possible adjustment of the minimum age at which a child may be prosecuted

in the criminal justice system.

The provision of effective legal representation to children charged with offences.

Possible alternatives to arrest, and the involvement of families from the earliest

moment after arrest.

Pre-tria release and alternatives.

Diversion options and restorative justice components, as well as decision-making

about these options.

The structure of child justice courts - specialisation within the current structure, or

a separate structure altogether.

Monitoring of a new child justice system.

1.4  Sincethereease of the Issue Paper the project committee has been involved in an intensive

consultation process with interested parties. In a concerted effort to give effect to the

Commission’ s outreach policy, the project committee embarked on an innovative communications

strategy. A video, conceptualising the topic of child justice and introducing the viewer to the

variousissues raised in the Issue Paper, was produced with the financial and technical support of

UNICEF. A tota of 13 workshops and briefings were held by members of the project committee
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throughout the country with the video forming a centra part of the discussions. In order to
intengfy its community outreach endeavours, the project committee also simplified the issues
canvassed in the Issue Paper in the form of a questionnaire in plain terms which was distributed at
the workshops and completed by the participants. In November 1997 the Commission hosted a well
attended and vibrant internationd drafting conference in Gordon’s Bay. Ten international experts
met with key South African role-players to engage in a comparative discourse regarding the

drafting of legidlation on child justice, and to debate in detail the content of the Issue Paper.

1.5 Inaddition to thelarge number of completed questionnaires, atotal of 25 written comments
on the proposals and options put forward in the 1ssue Paper were received from individuals and
organisations. The Commission wishes to express its gratitude towards all concerned who
participated in the consultation process, and especidly to the United Nations Crime Prevention and
Crimina Justice Division, the United Nations Development Programme and UNICEF for their

financial and technical support.

1.6  The project committee is of the view that, apart from the function of regulating the legal
structure of the child justice system proposed in this Discussion Paper, the successful consultation
process has demonstrated the necessity of emphasising the educative value of comprehensive
legidation, which will be accessible not only to justice staff, but also to all those involved in the
implementation of anew child justice system. The need for a coherent document, in which values
and principles as well as the respective roles and functions of police, social workers and youth
workers, correctiona officials and justice staff are reflected, has informed the scope of the

proposed legidation. The proposed draft Bill is reflected in Annexure A.

1.7  In compiling the Discussion Paper, the project committee had due regard to the views

expressed by and comment received from a diversity of respondents.

General comments

1.8  Certain general comments were raised about the Issue Paper by some respondents. It is
considered that these observations can best be dealt with at the outset.



Selection of foreign jurisdictions

1.9  Although the Issue Paper was not intended to contain a detailed comparative survey of the
laws of international jurisdictions, certain references to other countries were made. One
respondent, however, remarked that “to draw comparisons between our situation and those in
countries such as Sweden, Uganda and Ghana etc are, with respect, unrealistic and irrelevant”. In
targeting countries for purposes of a comparative survey in the Discussion Paper, the project
committee - with due regard to criticism such as this - decided to focus upon New Zealand,
Uganda and Scotland. Apart from the fact that all three countries have ratified the CRC, New
Zedand and Scotland in particular have developed divergent child justice models which have both
received praise internationally. The New Zealand model focuses to a large extent on criminal
justice principles, whereas the Scottish approach is based exclusively on welfare principles. The
two models thus offer awesalth of practical experience and an interesting perspective on the way
in which the whole question of child justice may best be approached. In selecting Uganda the
Commission, wanting to draw on examples in Africa, regards that country as having developed a
child justice system that is both progressive and economica in terms of the country's infrastructural
support system. Reforms in Uganda are also the most recent in Africa. Further substantiation of

the Commission's reasoning in selecting the three relevant countries appears in Chapter 4.

A vision for the new child justice system

1.10 A number of responses to the Issue Paper indicated that there was a lack of vision or
cohesveness in the gpproach to children accused of crimes. The reason for an apparent lack of an
over-arching vision was that the project committee presented the issues in an unbiased manner,
encouraging the widest possible debate. This indeed is the Commission’s usua style in the
presentation of issue papers. The Discussion Paper, however, alows the project committee to
present a vision, shaped by the responses to the original 1ssue Paper as well as by in depth and
comparative research. The vision of the project committee is one of a cohesive system which at
all times strives to prevent children from entering deeper into the criminal justice process while
holding them accountable for their actions. It is proposed that the assessment of each individual

child should become a key determinant in deciding how the matter should proceed. Much emphasis
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is placed on a proposed new procedure called “the preliminary inquiry”, which aims to ensure that
the case of each child is carefully considered and that each child will have the maximum
opportunity of being diverted out of the system. Those proceeding to trial will be better protected
from the risk of pre-trial detention.

1.11 The court system proposed is not an entirely separate structure but rests instead on the
notion of specidisation and training of personnel. An extended sentencing jurisdiction for this
district level court aims to keep the majority of children within the ambit of a more specialised

court, although transfer to higher courtsis possible where it is necessary.

1.12 Itisproposed that lega representation should be compulsory in matters where children are
remanded in custody awaiting trial, and in al pleas or trials of a defined level of seriousness. The
sentencing provisions echo earlier effortsin the system to prevent children’s loss of liberty, and a
range of innovative sentencing options is set out with imprisonment to be considered only as a

measure of last resort.

1.13 The envisaged system is balanced in such a way that the mgority of children will be
afforded the opportunity to be held accountable outside the crimina justice system. It is
recognised, however, that when children are accused of serious violent crimes and are assessed to
be a danger to others, provision must be made for their secure containment. A fuller account of

the Commission’svision is reflected in Chapter 3.

Prevention

1.14 Respondents commenting on the Issue Paper raised questions as to why the matter of
prevention of crime was not fully canvassed. The project committee is of the view that prevention
of crime, when dealing with children, is of particular importance. Thisis, however, a difficult issue
to provide for in legidation, and the project committee was unable to find comparable concrete
examples of child justice legidation which cover prevention in any detail. Understanding that
poverty, the breakdown of family life, urbanisation and migrant |abour have al been and continue

to be key determinants in leading children into crime, it soon becomes clear that redress of these
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problemsis abroader objective with a wider target group than can possibly be reached by a piece
of legidation dealing with the administration of child justice. There have been many policy
documents which commit government to reprioritisng the issue of crime prevention: the
Redistribution and Development Programme, the National Crime Prevention Strategy, the Welfare
White Paper, the Justice Vision 2000 document and the Interim Policy Recommendations of the
Inter-Ministerial Committee on Y oung People a Risk are some examples. If government performs
in terms of its own commitments in these documents, we should see a shift in practice over the next
ten years towards prevention measures, with more resources - both human and financial - being

spent in this area.

1.15 What the proposed legidation can and will do is to place great emphasis on early
intervention measures. This means that once children have come to the attention of the authorities,
they will be dedlt with in away which prevents them from going deeper into the system, and which
will prevent them from committing crimes again. This is sometimes referred to as secondary
prevention. Diversion is an early intervention measure, and the new child justice system will have
several mechanisms built in to ensure that diversion is a measure of first resort. If a child
acknowledges responghility for the actions, he or sheislikely to be diverted unless conditions exist
which make this an inappropriate response - such as a very serious, violent offence or where the
child has been diverted on more than one previous occasion and this way of dealing with him or
her appears to have been ineffective. In fact the system will not rule out diversion as a possibility

in any type of case, leaving the final decision in the discretion of the magistrate.

Therights of victims

1.16 Some respondents raised the criticism that the Issue Paper over-emphasised the rights of
the offender at the expense of the rights of victims. In order to reflect more clearly the important
role of the victim, the Issue Paper, the video referred to above, this Discussion Paper and the draft
Bill make reference to restorative justice - a conceptualisation of justice which attempts to make
the victim more centrally involved in the justice process. In the envisaged child justice system, one
of the reasons why a court might postpone the decision to divert a child in a more serious case

would be to find out what the victim's attitude would be to diversion. This is an important
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acknowledgment of the role of the victim. The Discussion Paper does make the point, however,
that refusal on the part of the victim to agree to diversion cannot be the final arbiter of whether or
not a child should be diverted. The reason for thisis that the system must be reasonably predictable
and must be equally applicable to al children. Therefore, athough the victim’'s views will be
serioudy congdered in deciding whether or not to divert the more serious cases, the victim's anger
cannot be abar to the child receiving the opportunity of diversion, if the court is of the opinion that
all other circumstances of the case indicate that the child would be a suitable candidate for
diverson. What needs to be acknowledged is that different people respond very differently when
they arevictims of crime. The acuteness of their response, however, does not or should not deepen
the gravity of the offence committed by the accused, unless the offender was aware of a particular
vulnerability of thevictim at the time of the crime - such as the fact that the victim was very young

or very old.

1.17 It isin the diversion options themselves that the possibility of bringing the victim to the
centre of the justice process really emerges. One of the diversion options listed is “referra to a
family group conference or other restorative justice dispute resolution process.”*? In the cases of
these options, victim agreement will be necessary. Victim participation is an important aspect of
family group conferencing. This process, based on the New Zealand model and aready being
piloted in South Africa™ is a decision-making forum in which the child offender (supported by his
or her family) is brought face to face with the victim (who may also bring along a support person
or persons). The victim is given an opportunity to talk about the impact of the crime on him or her,
with the child and family then having to devise aplan to put things right. The plan can be of varying
content, but often includes an apology, restitution to the victim, and restitution to the community
such as community service. The plan should also include measures to prevent re-offending. New
Zedand has shown higher victim satisfaction rates with family group conferencing than occurs with
the maingtream crimind justice system. The impact on the child is often very powerful, as it forces
him or her to face up to how the offending behaviour has affected others. Children are made to
face up to the consequences and to participate in making decisions about how to make amends and

stay out of trouble.

12 See par 8.43.
13 See par 2.21 for more detail.
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1.18 Thelist of diversion options is flexible enough to alow victims who do not wish to have
aface to face meeting with the child, to be able, nevertheless, to receive restitution from the child
where thisis possible and gppropriate. The only exception to the rule is where the child is earning
money from ordinary work or employment which could be paid in compensation to the victim for

loss caused by his or her actions.

1.19 Asregards sentencing, the concerns of victims are once again highlighted. Although the
proposed draft Bill abolishes afine as a sentencing option, it nevertheless retains the possibility of
the child being able to pay compensation to the victim. The aim, once again, is to foster a sense of

responsibility and respect for the rights of others.

The girl child

1.20 Commentswerereceived to the effect that the girl child was not specifically mentioned in
the Issue Paper. Very little research has been undertaken in South Africa with regard to the girl
child as the accused in the crimina justice system. Figures obtained from the Durban Arrest,
Reception and Referral Centre showed that only 300 out of 2 712 children charged with crimes
in the period June 1996 to June 1997 were girls, and the majority of these were charged with theft.
Cases where girls need to be held in secure accommodation either awaiting trial or as a sentence
are extremely rare. The three reform schools for girlsin South Africa have been receiving fewer
and fewer girlsfrom the crimind justice system in recent years, with the result that plans are under
way for one of them, Ngwelezana Reform School in Kwa-Zulu Natal, to be converted into a place
of safety for both sexes. Although these are positive factors in many ways, it does mean that when
agirl is accused of a serious or violent crime and is assessed as needing to be held in a secure
facility, the options will be limited, and in some provinces non-existent. This may result in girls
under these albeit unusua circumstances being placed far away from home. Thus, although the law
itself will not differentiate between male and female children accused of crimes, the infra-structural

planning needed to underpin the system must take the needs of the girl child into consideration.

Traditional courts
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1.21 The Discussion Paper does not tackle the issue of traditional courts. However, it is
recognised that there are many children in South Africa who are dealt with through existing
traditional courts. It isalso recognised that the system does allow some flexibility, particularly with
regard to diverson, where the referral of matters to alternative dispute resolution forumsis made
possible. Nevertheless, it isimpossible and probably inadvisable to formalise such structures at this
point. What the legidation proposed in this Discussion Paper does envisage, isthat al children who
pass through the traditional courts system should be dealt with in accordance with the principles
set out in the beginning of the proposed draft Bill, and where children are diverted out of the

system, they should be referred to relevant diversion programmes.

1.22 Thereisaneed though, in the not too distant future, for a study into how this system could
be harmonised with the child justice system being advocated in this Discussion Paper. Meanwhile,
some training on children’s rights for people involved in the operation of the traditiona court

system should be considered.

Format of Discussion Paper

1.23  After receiving feedback from stakeholders from various sectors, including magistrates,
prosecutors and Attorneys-General, welfare officials, and Commissioners in the Children’s Court
system, the project committee has found it necessary to re-evaluate the order in which topics were
raised in the I ssue Paper, and to approach the system through which children accused of crimes will
in future be dealt with from a more process-oriented stance. The adoption of this integrated
approach, which looks at the various processes through which a child will be taken, and the role
players who will be tasked with responsibilities in respect of each step, addresses concerns that
were noted with regard to separating into different chapters matters such as release policy,
diversion, and the role of courts. This former division, which was evident from the way in which
chapters in the Issue Paper were arranged, separated questions on the pre-trial phase that can
actudly belinked, and did not provide aclear framework in which safety and security, welfare and
justice staff who deal with children in conflict with the law would interact and be empowered to

use diversion options to the maximum extent possible. Also, it tended to split up processes which
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form part of a continuum in practice, and did not spell out a clear role for the Children’s Court,*
which has (through research and practice)™® emerged as a key welfare structure necessary to

underpin an effective children’s justice mode.

1.24 Therefore, the project committee has combined parts of the Issue Paper which deal with
the process after arrest, in order to provide a comprehensive integrated framework for a new

children’s justice system.

1.25 Although it is considered to be more accessible, in dealing with a comparative survey of
laws, to disperse such survey throughout the body of the Discussion Paper and to draw from the
experience in other countries within relevant discussions, the Commission, as pointed out above,
had particular reference to three main models of child justice - namely New Zealand, Uganda and
Scotland. Dispersing the discussion of these models to correspond with the various comparable
procedures and steps identified by the project committee and dealt with in this Discussion Paper,
would, however, have the effect of making it difficult to retain a holistic view of each model in
isolation. The project committee has therefore decided to devote a separate chapter to a
comparative survey of laws, giving arather comprehensive overview of the operation of each of
the mentioned internationa child justice models. In the chapters that follow, reference to the three
countries - and also to other systems as may be relevant - is made at appropriate places. The

comparative survey is contained in Chapter 4.

14 Submission from Mr D Rothman, Children’s Court Commissioner, Durban.

15 See Inter-Minigteria Committee on Y oung People at Risk Report on the Durban Assessment, Reception
and Referral Centre 1997.
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2. SITUATION ANALYSIS

History

2.1  During the 1970s and 1980s thousands of young people were detained in terms of the
emergency regulations for political offences, causing a national and international outcry. At the
time, political organisations, human rights lawyers and detainee support groups rallied to the
assistance of many of these children. Their efforts centred on children involved in political
activism, but during this period there were equally large numbers of children awaiting trial on
crimes which were non political in nature but which could invariably be traced to the prevailing
socio-economic ills caused by apartheid. There was no strategy to ensure that these youngsters
were treated humanely and with adherence to just principles.” By the end of the1980s the number
of political detentions waned but the country’s police cells and prisons continued to be occupied
by large numbers of children caught up in the criminal justice system. The 1989 Harare
Internationa Children’s Conference provided a springboard for the development of the child rights

movement in South Africa.?

2.2 Because of thefocus on the struggle to achieve basic human rights in South Africa, the call
for a fair and equitable child justice system emerged somewhat later than in many comparable
countries. Thefirst intensive calls for such reforms came about in the early 1990s, and emanated
from a group of non-governmental organisations (NGOs) who went into courts, police cells and

prisons to provide assistance to juveniles awaiting trial.

2.3 In1992 the campaign “Judtice for the Children: No Child Should be Caged” initiated by the
Community Law Centre, Lawyers for Human Rights and NICRO, raised national and international
awareness about young people in trouble with the law. The report called for the creation of a
comprehensive juvenile justice system, for humane treatment of young people in conflict with the

law, for diversion of minor offences away from the criminal justice system and for systems that

1 Juvenile Justice Drafting Consultancy Juvenile Justice for South Africa - Proposals for Policy and
L egidlative Change Cape Town: Allies Printers 1994, hereafter “ Juvenile Justice for South Africa”.

2 The conference resulted in the establishment of the National Commission on the Rights of the Child
(hereafter referred to as “the NCRC").
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humanised rather than brutalised young offenders.?

24  In1992, afurther initiative was launched by NICRO which was an important milestone in
child justice history. NICRO decided to offer courts alternative diversion and sentencing options
that aimed to promote the emerging restorative justice concepts specifically focussed on youth.
With no enabling legidation in place, the diverson programmes and alternative sentencing options
now offered by NICRO are widely accepted, are the subject of various Attorneys-General circulars
and have been implemented in practice in most urban areas of the country. Muntingh, however,
cautions that in the absence of clear guidelines concerning diversion and alternative sentencing,

there are substantial inconsistencies and contradictions regarding the cases that are considered.”

25 In October 1992, thirteen year-old Neville Snyman was killed by his cell-mates in a
Robertson police cell whilst awaiting trial on charges of housebreaking. He had allegedly broken
into astore to steal sweets, cooldrinks and cigarettes. Neville' s tragic death forced the realisation
that effective and humane methods of dealing with children in the criminal justice system were

imperative.

2.6  InAugus of that year the television programme Agenda had highlighted the plight of young
people awaiting trid in detention. The Nationa Working Committee on Children in Detention was
formed.® The Lawyers for Human Rights ‘ Free a child for Chrissmas campaign continued to put
pressure on state departments and local “ children in detention committees’ to find effective ways
to manage young people in trouble with the law. 1n 1993, &t the International Seminar on *Children

introuble with the law’,” a paper was presented® which called for a comprehensive juvenile justice

3 Juvenile Justice for South Africa op cit at 3. Inregard to policy change and transformation, see also
S Robinson and L Biersteker (eds) First Call: The South African Children's Budget IDASA 1997 at 159
et seq.

4 Community Law Centre Law, Practice and Policy: South African Juvenile Justice Today University
of the Western Cape 1995 at 64.

5 Ibid at 4.

6 By the Department of Welfare, chaired by Deputy Minister Glen Carelse.

7 Held by the Community Law Centre of the University of Western Cape in Cape Town from 15-17 October
1993.

8 By Ann Skelton entitled ‘ Raising ideas for a Juvenile Justice System’.
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system. A drafting committee was set up following the conference, which led to the publication of
Juvenile Justice for South Africa: Proposals for Policy and Legislative Changein 1994. The
new vision needed to encompass the charging, arresting, diverting, trying and sentencing of young
offendersin a system that would affirm the child's sense of dignity and worth and clearly define the
role and responsibility of the police, prosecutors, probation officers and judicia officers with due
regard to the rights of victims. In short, it needed to be innovative, inexpensive and creative.® The

proposals that were forwarded by the Drafting Consultancy suggest a system that would -

* protect the rights of the young person and the victim, with direct restitution to the
victim being a particular feature,

* emphasise accountability, encouraging young persons to acknowledge and take
responsibility for their offending behaviour,

* encourage restorative justice and the resolution of conflict,

* provide alternatives for every stage of the process - at arrest, pre-trial and at

sentencing so that diversion becomes a central part of the proceedings.

Democratically elected government comes to power

2.7  South Africa's first democratic electionsin April 1994 led to the instalment of the new
government under the presidency of Presdent Mandela. In many early speeches he highlighted the
rights of children and in an address to parliament he said that “the government will, as a matter of
urgency, attend to the tragic and complex question of children and juveniles in detention and
prison. The basic principle from which we must proceed from now onwards is that we must rescue
the children of the nation and ensure that the system of crimina justice must be the very last resort

in the case of juvenile offenders’.

Constitutional developments

2.8  The birth of the new political erafor South Africa brought constitutional guarantees for

9 Juvenile Justice for South Africa op cit at 5.
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children in trouble with the law.*® The Constitution provides that children are not to be detained
except as a measure of last resort in which case, in addition to the rights a child enjoys under
sections 12 and 35, the child may be detained only for the shortest appropriate period of time and
has the right to be -

0] kept separately from detained persons over the age of 18 years, and
(D) treated in a manner and kept in conditions that take account of the child's age.™

2.9  The Constitutional Court has also taken up the protection of child rightsin the case of S
v Williams' in which it held that whipping as a sentencing option was unconstitutional. The

Beijing Rules™ were referred to in the papers before the Court.

2.10 South Africa's commitment to alleviate the plight of children within the criminal justice
system was further endorsed by the ratification of the CRC on 16 June 1995. By ratifying the
Convention South Africa is now obliged, in terms of article 40(3) thereof, to establish laws,
procedures, authorities and ingtitutions specifically applicable to children in conflict with the law -

which is the reason for the establishment of the present project committee.

211 A clear shift in thinking has emerged over the past few years in the manner in which
children are treated within the confines of the existing laws. There appears to be a clear
recognition in some quarters that children do require special treatment. Various initiatives by both
the NGO sector as well as certain government departments have already begun aloosely woven

“aternative system” that aims to promote the child’s sense of dignity and worth.

10 J Sloth-Nielsen ‘The contribution of children’s rights towards the reconstruction of society: Some
implications of the congtitutionalisation of children’s rights in South Africa’ (1996) International
Journal of Children’s Rights at 323 to 344.

11 Section 28(1)(g) of the Constitution of the Republic of South Africa 1996.
12 1995 (3) SA 632 (CC).
13 Discussed in Chapter 5.
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New law on the detention of children awaiting trial

A ban on the detention of children awaiting trial

212 Campaigns by the NGO sector to advocate for the release of children from pre-trial
detention culminated in the adoption of the Correctional Services Amendment Act 17 of 1994 to
attempt to regulate the continued use of imprisonment for the pre-trial detention of children. In
May 1995 the government acted on the President’s earlier promise to ‘empty the prisons of
children’. The amendment to section 29 of the Correctional Services Act was put into operation.
This amendment prevented the holding in police cells or prisons of children under 18 years for
longer than 24 hours after arrest, with the proviso that children over 14 and under 18 charged with
serious offences (which were listed in a schedule to the Act) could be held for atotal of 48 hours
after arrest. The aim of the legidation was that children should be sent home to await their trials
no matter what the charge. Where this was not possible the Act provided that children should be
accommodated at places of safety. Places of safety in South Africa are designed and run for the
accommodation of children who are in need of care and protection. They are therefore not ‘lock-
ups and the staff working in them were not trained to deal with children needing intensive

management or containment.

Lack of inter-sectoral planning leads to crisis

2.13 Little had been done to develop the infrastructure needed to underpin this legislation, such
asextraor differentiated places to hold children who could not go home, training and preparation
of staff and other mechanisms to deal with the coming change. A crisis ensued in both places of
safety and in the courts, as released children failed to return for trial. The situation was
exacerbated by media reports of children running wild and attacking staff at places of safety. All
this took place against a backdrop of spiralling public concern about the crime rate and intolerance

of young offenders began to take the place of the sympathy which the public had previously shown.

2.14 Government acknowledged that an absence of inter-sectora planning had led to the

problems with the amendment. In response they set up an Inter-Ministerial Committee on Y oung
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People at Risk which was to become an important location of policy development in the field of
child justice in South Africa and which will be referred to later.

Revision of the ban on the detention of awaiting trial children

2.15 Pressure from the public as well as from criminal justice personnel forced government to
revisit the amendment to section 29 of the Correctional Services Act. On 10 May 1996 the new
amendment was published. The aim of the new section 29 was to allow for the holding of children
over 14 and under 18 charged with serious offences to be held in prisons during the awaiting trial
period. Thetemporary legidation (Act 14 of 1996) allowed for children between 14 and 18 years
accused of murder, rape, robbery where the wielding of afirearm or any other dangerous weapon
or theinfliction of grievous bodily harm or when a dangerous wound was inflicted, assault of a
sexual nature, kidnapping, any offence under any law relating to theiillicit conveyance or supply
of dependance producing drugs, and/or any conspiracy, incitement or attempt to commit any
offence referred to in the schedule, to be held in prison on remand for a period not more than 14

days and only after oral evidence had been led to justify the detention in custody.

2.16 A seriousloopholein the section is that the possibility of being detained is not confined to
casesinvolving these scheduled offences. The Act provides that magistrates may detain a young
person over 14 yearsif he or she has committed an offence referred to in the schedule or any other

offence of such a serious nature as to warrant the detention.

2.17 TheCorrectiona Services Amendment Act had a savings clause which states that the Act
shall cease to have effect after ayear or two yearsif Parliament extended its operation. Parliament
did extend its operation. Due to aflaw in the savings clause section 29 did not fall away in May
1998 as expected. The necessary infrastructure was still not in place to provide places for children

currently held in prison awaiting trial.
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Thelnter-Ministerial Committee on Young People at Risk

2.18 The crisis over the 1994 amendment to section 29 led to the establishment of the Inter-
Ministerial Committee on Young People at Risk. The Inter-Ministerial Committee on Young
People at Risk (hereafter “the IMC”) was established at the initiative of the Minister for Welfare
and Population Development (then Deputy Minister) to manage the process of crisis intervention
and transformation of the Child and Youth Care System over a limited time period. The
Committee consisted of the Ministries of Welfare, Justice, Correctional Services, Safety and
Security, Education, Health and the Reconstruction and Development Programme, as well as a

number of national non-governmental organisations.

219 The IMC has since June 1996 set up seven pilot projects aimed at testing, in a practical
way, key facets of both child justice models and transformation of aspects of the child and youth

care system.*

2.20 Three of these projects are directly related to child justice and will be briefly discussed:

Family Group Conferencing

221 One of the key principles of the new paradigm shift endorsed by the IMC is that of
restorative justice which proposes that “the approach to young people in trouble with the law
should include: resolution of conflict, family and community involvement in decision making,
diversion and community based interventions’. This project aimed to test family group conferences
asan additiona diversion process for children in trouble with the law. Family group conferences
are based on the notion that traditionally families and communities dealt with offenders. Victims

too need to have their story heard, and the wrong they feel needs to be acknowledged.

14 The seven projects are the following: The One-Stop Centre in Port Elizabeth; Family Group Conferences
in Pretoria; Arrest, Reception and Referral Centre in Durban; the Family Preservation Project in Inanda;
Alternativesin Residential Care in King Williams Town; Professional Foster Care in Northern Cape and
the Hendrina Secure Care Programme in Mpumalanga.
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The Arrest, Reception and Referral Centre

2.22 Thiscentrewas et up at the Durban Magistrates Court and aimed to provide social work

assessment and intervention for every child under 18 years arrested in the Durban area. Asthe

project isthe longest running, initial statistics have already been collated that can be of assistance

with future planning. It has emerged, for example, that:

2.23

only 12% of the children seen are under 14 years of age, whereas 52% are 16 or 17
years,

88% of the children seen are boys,

of the just under 300 girls seen 83% were arrested for shoplifting;

59% of the children seen were attending school, which indicates some stability in
their backgrounds,

53% of the children were arrested aone;

30% of the children were arrested more than once.

The report indicates that certain problems exist in respect of:

lack of co-operation from the SAPS,
age assessment,
the lack of sufficient diversion programmes,

the lack of follow-up services after assessment.

2.24  The pilot phase of the project ended on 16 June 1997, but it was agreed with the

Department of Welfare that the services should continue under the auspices of that Department.

The One Sop Youth Justice Centre

2.25 Thecentrerealisesthe ideal scenario where all the services essential to the functioning of

an efficient child justice system are housed in close proximity to each other. It houses a charge

office, ajuvenile court, aswell as a probation section. Upon arrest the child is taken to the centre
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where the assessment is conducted by a probation officer, the prosecutor consulted and the
diverson plan formalised. An achievement was that the Minister of Justice proclaimed a court at
the centre. This meant that children’s cases could be dealt with away from ordinary criminal
courts. The staff at the centre, recognising that the principles of restorative justice necessitate the
involvement of the community, has drawn the community into the project. The probation officers,
who were unable to themselves carry out the task of aftercare services as aresult of the high case

loads, have trained family finders to perform this essential service.

IMC Policy Development

2.26 ThelMC has developed Interim Policy Recommendations setting out a framework for the
transformation of the child and youth care system (including youth justice). This focuses on four
levels at which transformation should be taking place. The first level is on prevention, which looks
at community based programmes to prevent children from entering into the system. The second
level is early intervention which stresses the importance of reception, assessment referral and
diverson. Thethird level isthe court statutory process where recommendations are made regarding
both the children’s court, the “juvenile court” and alternative sentencing measures. The fourth level
is that of the continuum of care, which promotes the idea of children being placed in the least
restrictive, most empowering option possible. Although the policy recommendations were
“interim” in order to allow for information arising from the pilot project to be able to written into
the find policy, the Minister of Welfare has made it clear that the Interim Policy Recommendations

are to be put into operation as far asis possible.

Promotion of an inter-sectoral approach

2.27 ThelMC hasplayed a crucial role in promoting an understanding of the importance of an
inter-sectora approach to children accused of crimes. What has emerged clearly is the importance
of Welfare asavitd partner in the process of child justice - both because that Department runs the
dternative fecilities in which children can be accommodated and because of the role of probation

officers, who are employed by the Department of Welfare.
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Development of the role of the probation officer in the child justice system

2.28 Previoudy the role of the probation officer was generally relegated in practice to a pre-
sentence report called for by the court after a child had been found guilty. In early experiments with
assessment centres in the Western Cape the probation officers became central figures much sooner
after arrest, assessing the child and making recommendations regarding diversion and placement
of children. The IMC Policy developed the role of the probation officer and sparked a new
movement for the training of existing probation officers and the appointment of additional ones.
The IMC pilot projectsrelating to child justice reflected thisincreased role, earlier in the process,

for the probation officer.

Alternativesresidential facilitiesfor children

2.29 Thecatalys for the setting up of the IMC had been the problems which had occurred when,
without proper inter-sectora planning, children were suddenly no longer able to be held in prisons
or police cells after their first appearance in court, and were required by law to be held in a place
of safety if they could not go home. The linkages between the “juvenile justice system” and the
resdentia care system had been little understood up to this time. The Department of Welfare isthe
department responsible for the administration of places of safety and children’s homes. Places of
safety exist in terms of the Child Care Act and were always primarily aimed at the temporary
accommodation of children in need of care (due to abuse or neglect). However, it had always been
possible for these facilities to hold awaiting tria children and some of them specialised in thisand
were designated as “ places of detention”. Places of safety are intended to accommodate children
on atemporary basis only and cannot be a permanent placement option. Children’s homes are a
placement option for children in need of care. Schools of industry and reform schools are
administered by the Department of Education.™ A school of industry is a placement option arising
from a Children’s Court inquiry for children who have been found to be in need of care. It is not
asentencing option. A reform school is a sentencing option for children and young people under

the age of 21. However, reform schools are often a destination for children in the care system as

15 Except in KwaZulu/Natal where they are administered by the Department of Welfare and, in the case of
Newcastle School of Industries, jointly administered by the Departments of Welfare and Education.
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they can be referred to a reform school from another care placement through an administrative

process in terms of the Child Care Act.*®

2.30 In 1996 the IMC were requested by parliament to investigate the availability and suitability
of places of safety, schools of industry and reform schools for the accommodation of children
awaiting trial. The Committee found that although there were beds available in most of the
facilities, they were unevenly spread throughout the provinces (for example six of the nine reform
schools were found to be in the Western Cape). In addition the Committee uncovered serious
human rights abuses including widespread use of isolation and physical punishment of children. In
their report, the IMC declared the facilities to be unsuitable for the accommodation of awaiting trial

children.

2.31 Priortothisinvestigation, the IMC had aready identified “secure care facilities’ asanew
dternative to imprisonment for children requiring physical containment. A plan was developed with
appropriate funding to provide for one secure care facility per province. These facilities fall under
the Department of Welfare. The process of establishing the facilitiesisin place. At the time of the
writing of this Discussion Paper, two secure care facilities have opened'” and the remaining seven

are under way, all of which are planned to open during 1998 or 1999.

2.32 A difficulty which has yet to be effectively addressed with regard to the provision of secure
care placements is the issue of geographical spread. One secure care facility per province, whilst
certainly providing important infrastructure for the surrounding areas, will not solve the problem
for magisterid districtswhich are far away from the secure care facility. For instance, the planned
secure care facility in Port Elizabeth is 600 kilometres from the magisterial district of Kokstad. If
achildisto be detained at such afacility, he or she will be very far away from his or her family. If
he or she has a lawyer, consultation will be very difficult. For the police service in particular the
distances will creste substantid difficulties. The investigation may be hampered by this distance and

if achild is required to come back to court for a remand, the police service will have to make

16 Section 34. This practice has been criticised by the IMC in its report entitled 1n Whose Best | nterests?
Report on Places of Safety, Schools of Industry and Reform Schools at 20, and in SA Law Commission
‘Review of the Child Care Act’ | ssue Paper 13.

17 The Walter Sisulu Centre in Soweto and Excelsior in Pinetown near Durban.
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available avehicle and apolice officer for afull day, as well as paying for the transportation costs.
The long-term answer to these problems is probably to diversify existing facilities so that portions
of such facilities can be upgraded and staff specialy trained to care for children requiring secure

care.

Project Go

2.33 During late 1997 and early 1998 the IMC spearheaded Project Go which aimed to assess
al childrenin the resdential care system, to ensure appropriate placements and to prepare for the

movement of children from prisonsinto alternative facilities.

Other policy and practice developmentsrelating to child justice issues

2.34 The White Paper for Social Welfare'® contains an in depth article with specific
recommendations regarding child and juvenile offenders’® and echoes the provisions of the
Constitution and the international instruments that children may only be held in custody as a last

resort.°

2.35 The National Crime Prevention Strategy is a further national policy document that
recognises that children do not belong in the criminal justice system and details a programme for
the diversion of minor offenders that will rehabilitate and re-integrate them back into society.* The
document requires the programme team to review diversion policy, draw up clear guidelines for
diversion, conduct an audit of al existing diversion programmes, propose standardised procedures

for referral and develop a mechanism for monitoring of diversion on a national basis.?

18 Government Gazette 18166 of 8 August 1997.
19 Article 159 at 86.

20 Ibid. Article 161 at 87.

21 National Crime Prevention Strategy at 60.
22 Ibid at 61.
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2.36 Justice Vision 2000, a policy and planning document of the Department of Justice,
identifies juvenile justice as a premier project, the purpose of which isto create “ajustice system
that is sengitive and responsive to the needs of children whilst being effective. The ideais to ensure
that, as far as possible, children are insulated from the mainstream justice system” .ZA second
premier project identified by Justice Vision 2000 is that of juvenile diversion whose aim it isto
divert cases of petty crimes and non-violent offences committed by juveniles away from the formal
court system.?* The document also sets out an action plan to review congtitutional provisions with
a view to establishing the extent to which they can accommodate inquisitorial proceedings in

certain cases, especialy petty crimes and crimes committed by juveniles.?®

Correctional Services

2.37 Correctiond Services have been steadfast in their view that they would prefer not to house
awaiting tria children. They have played an important role in the past few years by regularly
providing statistics on children in prison.

2.38  With regard to sentenced children, however, the Department seems to be less clear about
itsrole and vision with regard to child prisoners. In arecent study® conditions for children serving
sentences in prison were reveded to fal short of international and national standards. The majority
of children serving sentences in prison are receiving no education and few useful programmes exist.
The Department has embarked on the construction of a series of Youth Correctional Facilities.
These facilities aim at centralising large numbers of young people and providing education and
skillstraining. However, initia indications are that these facilities are housing persons older than
21 yearsof age. A child cannot be sentenced directly to one of these facilities. Once sentenced to
a sentence of imprisonment a child can be transferred to a Youth Correctional Facility by

Correctiona Services officias through an administrative process and this is an impediment to

23 Justice Vision 2000 : And Justice for All at 155.
24 Ibid at 156.
25 Ibid at 48.

26 Community Law Centre Report on Children in Prison in South Africa: A Situational Analysis UWC
1998.
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effective use of these facilities.

The South African Law Commission

2.39 The Commisson has dready begun to work on various projects that give substance to the
Justice Vision 2000 document. The commitment of the Commission to the children of our country
isdemongtrated by the fact that there are currently three investigations relating specificaly to child
rights, aswel as other investigations that impact on children who find themselves in trouble with

the law. The three investigations that deal directly with issuesinvolving children are:

* Project 107 - Sexual offences against children;
* Project 106 - Juvenile justice
* Project 110 - Revision of the Child Care Act

240 Thework of the committees of projects 106 and 110 are inter-related and each will have
to keep abreast with reforms suggested by the other.

241 Another project that will have an impact on children in trouble with the law is:

* Project 94 - Arbitration. The investigation into the establishment of community
courtswill give impetus to the restorative justice principle of including community

participation in resolving cases where the accused is a child.

2.42 Other projects that are aimed at improving the social and economic status of women will
invariably impact on the lives of children as greater numbers of children are from single parent

households. Theseinclude:

* Project 100 - Family law and the law of persons which includes investigations into
domestic violence and maintenance;

* Project 85 - Aspects of the law relating to AIDS.

* Project 82 - Sentencing
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243 Therefore this Discussion Paper (including the proposed legidlation) starts from the
recognition of the need for a “system”, embodies a cohesive approach and vision, gives life to
policy proposals and builds on successful practices identified by the various pilot projects, and

endorses and enacts common law provisions developed by the courts.

Current South African legidation

244 In past decades, there was no rea “system” to manage young people in trouble with the
law.?” Children were absorbed into the mainstream criminal justice system by the operation of four
different pieces of legidation, namely, the Criminal Procedure Act 51 of 1977, the Correctional
Services Act 8 of 1959, the Child Care Act 74 of 1983 and the Probation Services Act 116 of
1991.

The Criminal Procedure Act 51 of 1977

245 There are various provisions of this Act that impact on the manner in which children are
treated in the crimina justice system. There are also provisions that, although seldom used, allow
the state officials the latitude to operate within the framework of the CRC when dealing with

children accused of crimes.

246 In terms of section 50(5), the police have to notify a probation officer when a child is
arrested.  The inconsistency of the Act in respect of exactly whose responsibility it isto notify the
parents or guardian of the arrest of a person under eighteen has resulted in this function being
totally neglected. Section 50(4) places the responsibility of notifying the parent or guardian with
the investigating officer whilst section 74(2) requires the arresting officer to inform the parent or
guardian of the time, date and court where the accused isto appear. In practice, the investigating
officer and the arresting officer rely on each other to carry out this task with the result that very

often children have to be detained because the police have failed to notify the parents or guardian

27 A Skelton ‘Juvenile justice system for South Africa’; P Singh ‘ Some considerations for the future of
Juvenile Justice in South Africa’ in Community Law Centre Report of the I nternational Seminar on
“Children in Trouble with the Law” 1993 at 41 et seq and 81 et seq.

28 In the absence of a probation officer an available correctiona official must be notified.



26

of the child sfirst appearance in court.

247 TheAct doesnot contain provisions which specifically relate to the arrest of children. The
Act provides the police with alternative methods of securing the attendance of children in court.
Section 54 makes provision for the use of a summons and section 56 for the issue of a written

notice to appear in court.

248 TheAct aso provides, in section 73(2), for the assistance of an accused under 18 years by
his or her parent or guardian in criminal proceedings. In addition section 73(1) provides for the
entitlement to alegal representative. Section 153(4) of the Act guarantees that where any accused
in criminal proceedingsis under the age of 18 years, such proceedings shall be held in camera.

2.49 TheAct providesfor arange of sentences® which may be imposed upon children (or those
who, at the time of the commission of the offence, were below the age of 18). These options are
discussed in Chapter 11 (Sentencing).

2.50 Section 254 of the Act makes provision for atria court to convert the proceedingsto a
Children’s Court inquiry if it appears to the court that the child is a child referred to in terms of
section 14(4) of the Child Care Act 1983. Even after conviction a court may upon the same
reasoning refer the matter to the Children’s Court, in which case the verdict of the court referring
the matter shall be deemed not to have been returned.

251 Section 337 of the Act grants the presiding officer the authority to estimate the age of the
child if in any criminal proceedings the age of that person is a relevant fact of which no or
insufficient evidence is available.

The Child Care Act 74 of 1983

2.52 TheChildren’s Court isacreation of the Child Care Act and as such does not form part of

the criminal justice system. There are however a number of overlaps with the crimina justice

29 Sections 297, 276 and 290.
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process - for example, every magistrate is automatically a Commissioner of Child Welfarein terms
of section 6 of the Child Care Act.

253 Section 11 of the Act provides that if it appears to a magistrate during the course of
proceedings or on the grounds of any information given under oath that the child does not have a
parent or guardian or that it would be in the interest of the safety or welfare of the child to be taken
to a place of safety, the magistrate may order that the child be taken to a place of safety and

brought as soon as possible before a Children’s Court.

254  After holding an inquiry in terms of section 13, the court may order arange of outcomes

which include:
* return of the child to a parent or guardian under the supervision of a social worker;
* placement of the child in afoster home;
* sending the child to a school of industries,
* placement in a children’s home.*

2.55 Once achild has been ordered to a place of safety, children’s home or place of care, the
Child Care Act determines issues around the child’ s maintenance* medical treatment of the child,*

custody of the child,* leave of absence from the ingtitution,* and the abscondment of the child.®

The Correctional Services Act 8 of 1959

256 The present Correctiona Services Act defines a juvenile as a person under the age of 21

years. Within departmental practice, however, the category “child” has now been recognised as

30 Section 15.
31 Section 41.
32 Section 39.
33 Section 33.
34 Section 35.
35 Section 38.
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distinct from “juvenile” and children are those under the age of 18. In the new Correctional
Services Bill 65 of 1998 a definition of child has been incorporated and the age limit of 18 is used.
No definition of juvenile or youth has been included. Section 29 of the Act has been the centre of

much controversy and debate since 1994 as discussed above.

257 Despite the fact that our law does not have a separate child justice system, children have
aways been treated differently from adults. South African common law has specia provisonsin
respect of the criminal capacity of children. Children under the age of 7 years are said to be doli
incapax. Thisisan irrebuttable legal presumption which declares that no child under the age of
7 yearsis capable of forming the intention to commit acrime. A child over the age of 7 years but
under the age of 14 is presumed to lack criminal capacity until the contrary is proved. In other
words the child between 7 and 14 is a so presumed to be doli incapax but here the presumption
can be rebutted by the State.® A further indicator that children warranted special treatment can be
seen from the rule that the youthful age of an offender is an important mitigating factor to be
considered in passing sentence. Thereis a clear policy being developed that sentencing options
other than imprisonment should be considered for children under 18 years. South African courts
have aso begun atrend of requesting amandatory pre-sentence report before a custodial sentence

can be imposed.*’

36 A Skdton Children in trouble with the Law: A Practical Guide Lawyers for Human Rights 1993 at 4 -
5.

37 S v H and Another 1978 (4) SA 385 (EC); S v Ramadzanga 1988 (2) SA 837 (V); Sv Quandu en
Andere 1989 (1) SA 517 (A).
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CHAPTER 3: OVERVIEW OF PROPOSED CHILD JUSTICE SYSTEM

3.1  Thevison for the child justice system proposed in this Discussion Paper is derived from
five interlocking concerns and ideas, which are described here in order to give an overal

understanding of the proposed child justice system.

) Commitment to inter national human rights and constitutional principles

3.2  The first important feature of the proposals of the project committee is derived from a
commitment to international human rights and constitutional principles and especialy those
applicable to the field of child justice. Therefore, as proposed in the Issue Paper, and with
widespread support from respondents, the draft Bill proposed by the project committee contains
a comprehensive body of principles, both genera principles and principles applicable to specific
powers and duties, to regulate and guide those who will be tasked with the implementation of this
legidation in the future. Of specia note is the emphasis at all stages of the child justice process on
diverson, linked with accountability, and on restorative justice principles. Also, aframework for
the provision of options and opportunities for the development of restorative justice practicesis

envisaged. The proposed Bill emphasises the protection of a child's due processrights.

(i)  Dutiesand responsibilities

3.3 In the proposed Bill, the project committee has conceptualised a model of child justicein
which duties and responsibilities of those who will implement the system are clearly spelt out, in
plain language, and which addresses difficulties caused in the past by the fragmentation of
legidation affecting children in trouble with the law. The fact that officials and service providers
from arange of disciplines and government departments are affected by the proposed legidation
has led the project committee to propose a draft Bill in respect of which the police, prosecutors,
probation officers, magistrates and those who offer diversion programmes can identify the powers,
duties, role and envisaged expectations for that particular sector or group of state officials within
the legidation itself. In addition, as far as possible, the duties and powers in respect of each of the

above-mentioned role players have been dealt with as comprehensively as possible in one placein
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the proposed legidation. This has been done in an attempt to facilitate training of those concerned
with its eventua implementation, and for ease of reference for decision-makers who are not legally
trained. Further, instead of opting for detailed regulations to the legislation in order to guide those
involved in decision-making, the project committee has proposed a far more practicable system
centred around the actual forms that have to be completed in respect of a particular duty, referral
or setting of a particular condition. The use of formsiswell known to police and welfare officials,*
and forms have the advantage of being an inexpensive vehicle with which to implement legidation.
This can promote uniformity and proper standards in the implementation of child justice, and is

more accessible than regulations.

(iii)  Specialisation

3.4  Theproject committee has proposed a system which amsto encourage a substantial degree
of specialisation in child justice practice. In so doing, the project committee is giving effect to a
long standing call from service providers and non-governmental organisations for a distinct and
unique system of criminal justice that treats children differently, in a manner appropriate to their
age and level of maturity, and which develops institutions and systems designed to achieve that
goal.

3.5  Thusthe project committee proposes a specialised child justice court at the district court
level, with increased sentencing jurisdiction so as to draw cases within its ambit that would
otherwise be scattered amongst higher courts. Further, specialisation in relation to the role of the
probation officer builds on practical developments in the field of child justice since 1994.
Assessment centres have been established, probation officers appointed and trained in many
provinces, and different models of intervention tested. It has become increasingly clear that
probation officerswill be vita to the future child justice system, and this notion accords with views
expressed by policy-makers as well as with the views of probation workers concerning their own

conceptualisation of their dutiesin afuture child justice system.

3.6 Some degree of specialisation is aso proposed in the area of legal representation, as

1 See for example, the forms attached to the Child Care Act 74 of 1983.
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advocacy for children entails a heightened responsbility and commitment to serve the best interests
of children, aswell as an ahility to communicate at alevel that a child can understand. And, whilst
this may appear to be amore feasble proposition in large urban jurisdictions, the requirement that
legal representatives who act on legal ad briefsfirst indicate their interest in child advocacy before
being appointed to serve as legal representativesis, in the view of the Commission, an achievable
goa in more rura areas as well. Further, the level of specialisation of legal representation

envisaged in the draft Bill is flexible enough to provide for both urban and rural aress.

3.7  Requiring a degree of specialisation amongst legal representatives through registration
provides the added benefit of identifying apool of private sector lawyers who can receive ongoing

information and training regarding the development of child justice in South Africa

(iv)  Proposed preliminary inquiry

3.8  The proposad child justice system hinges on a new process which aims to address
effectively the problems that have been experienced in the administration of child justice,
particularly in relation to diversion and pre-trial release of children from custody. This is the
insertion of the proposed preliminary inquiry as a compulsory pre-trial procedure. Diversion has
until now depended entirely on the co-operation of individual prosecutors and the availability of
forma programmes offered by NICRO. However, the project committee is of the view that a
forma step, prior to charge and plea, needed to be developed in order to ensure the expansion of
diversion, promotion of restorative justice and alternative dispute resolution mechanisms, as well
as a diminution in the use of pre-trial custody especialy where children are involved in the
commission of less serious offences. The preliminary inquiry, presided over by a magistrate with
broad powers to promote the maximum use of available diversion opportunities, is the culmination

of such an approach.

3.9  Theexamination of child justice models from foreign jurisdictions supports the idea that
successful child justice systems are characterised by distinct features which enable the relevant
system to be identified as a specific integrated model. The project committee proposes an

indigenous mode which builds on exigting strengths and available human resources in South Africa.
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In particular, the idea of the preliminary inquiry is bolstered by the fact that South Africa can draw
on the present pool of magistrates, inviting those interested in speciaising in child justice and
possibly other child related matters® to acquire expertise in the administration of child justice. The
experiences of some of the youth justice pilot projects® suggest that there may be a significant body
of magistrates interested in taking forward the notion of a specialised judicia officer.

(v) A dynamic and developing child justice system

3.10 The project committee has adopted a framework in the proposed Bill in which the spotlight
fals on a dynamic and developing child justice system. As the history of child justice in South
Africa since 1994 has demonstrated, the field as a whole has been characterised by an amost
exclusive concentration by law makers, the public and the press on the position of awaiting trial
children in prison. There have been, in the experience of successive legidative amendments to
section 29 of the Correctional Services Act 8 of 1959 (the relevant current legislation dealing with
the position of children awaiting tria in prison) both failures and gains, which have contributed

valuable experiences to inform this law reform process.

3.11 Despitethefact that several changes to the legidation pertaining to pre-trial detention of
children had to be effected between 1994 and 1998, the fact that the numbers of children awaiting
trial have not decreased significantly, and that there has been a hardening of attitudes in some
guarters to the plight of children charged with criminal offences, there have nevertheless been
positive lessons for this law reform process. One such lesson has been the realisation that because
child justice depends on inter-sectoral and inter-departmenta responsibilities, the system as awhole
needs to be addressed and therefore that piece-medl reforms which tinker with only one part of the
process are unlikely to succeed. This has influenced in no small measure the present proposals for
a new child justice system. These proposals strive to encompass a vision for, and define the
characteristics of a coherent and self contained child justice system, as distinct from a series of

procedural provisions which spell out powers and duties for various role-players who can

2 It is possible that expertise gained in the administration of child justice would constitute the type of
experience that would be valuable to personnel working in the proposed family courts.

3 IMC Report on the Pilot Projects 1998.
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nevertheless operate in isolation from one another.

3.12 In addition, practical monitoring of the application of the recent legidation affecting
awaiting trial children in prison has clearly demonstrated that the concentration of efforts should
be directed at the crucid pre-trid phase, before a child is remanded for trial, and before a decision
istaken to remand that child in custody. It has proved extremely difficult to get children out of the
system (and prison in particular) once they are in it. This knowledge gave rise to the proposal of
apreliminary inquiry designed to place the weight of effort of the child justice system at a point
before which unnecessary court time is wasted.

3.13 A further benefit derived from the apparent failures of the recent law reform processin this
field is that the release of awaiting trial children in 1995 has reveded the dearth of facilities and
programmes required to underpin amodel child justice system. Moreover, regiona disparitiesin
the availability of places of safety, reform schools and NICRO branch offices and the availability
of probation workers, have become starkly apparent. Even when the government’s secure care
planisfully in place, in most provinces there will still be only one secure care facility, and this may

be several hundred kilometres away from the trial court, due to vast geographical distances.

3.14 Theproposed child justice system therefore needs to be flexible enough to accommodate
provincid and regiond differences, and this has influenced some of the proposals contained in the
draft legidation, as it may be unwise to include proposals which cannot be implemented at
provincia and local level. Therefore, although it would be desirable to provide in legislation that
no child may be detained in a prison while awaiting trial, the project committee is of the view that
this may not yet be achievable in South Africa, although it may become possible in future as more

facilities become available, and if diverson isimplemented more successfully, and on a larger scale.

3.15 The project committee is mindful of the fact that accurate statistical information on (for
example) the total number of children who come into conflict with the law every year, or are
arrested, is at present still not available. Where possible, local and regional statistics have been
used in this Discussion Paper to illustrate points raised, but the system proposed in the draft Bill

would be enhanced if comprehensive statistical information was available.



35

3.16 A substantia development during the period of operation of the IMC has been the increased
inter-sectoral collaboration, which has furthered the understanding of child justice as an areain
which responghility for implementation is shared by arange of sectors. Therefore, the monitoring
system proposed in the legidation introduces a formal arrangement encapsulating this notion of
joint respongibility for implementation and monitoring. Also, the crises surrounding the release of
children from prison in 1995 has led to the development of probation servicesin all provinces, to
the building of secure care facilities, and a comprehensive review of residentia care facilities which

link child justice to the welfare and education systems.

3.17 Themost important gain, however, has been the realisation that a principled and workable
child justice system is not achievable at the stroke of a pen. The development of diversion
programmes and specialisation is alonger term ideal which will continue to evolve over a period
of time, and therefore alegidative framework is required in which this dynamism and progression
can occur. For this reason too, the processes and administration of child justice should be under
continuous scrutiny, to ensure that the necessary developments do take place to further the

application of the principles and philosophy enshrined in the proposed Bill.
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4. COMPARATIVE SURVEY

New Zealand

Introduction

4.1 New Zealand can be regarded as a suitable example for purposes of comparison in that,
apart from this country’s highly acclaimed innovative approach to resolving the issue of children
in conflict with the law, the population is made up of a number of different ethnic groups. The
majority of peoplein New Zealand are of European descent (known as the Pakeha) and constitute
more than 80% of the child population. Maori make up around 12% and Pecific ISand Polynesians
4% of the child population. Y et, despite the relatively low representation of the latter two ethnic
groups, they are over-represented in various indices of socia and economic deprivation with higher
infant mortaity rates, lower life expectancy rates, higher unemployment rates and lower incomes
than the dominant Pakeha group. Amongst the known child offender population (statistics
applicable in 1993), 43% were described as Maori.! The New Zealand approach recognised this
imbalance and responded to it by attempting to incorporate traditional, extended family decision-
making methods for the resolution of conflict. This approach, documented by the Children, Y oung
Persons and Their Family’s Act of 1989, has been labelled as an example of a reasoned approach
transforming the law in a way that has made it responsive to the needs of child offenders, their
families and communities.? The legislation contemplates the separation of welfare issues from
justice issues and the meting out of justice through consensus by involving family members and
outside agencies that can offer redl rehabilitation alternatives, rather than heavy-handed government

intervention. The mgjority of children are diverted from criminal courts and custodial institutions.®

Principles

1 G M Maxwell and A Morris Family, Victims and Culture: Youth Justice in New Zealand Wellington:
Social Policy Agency and the Ingtitute of Criminology, Victoria University of Wellington 1993 at 3.

2 L Palme ‘No age of innocence: Justice for children’ (1997) The Progress of Nations at 53.
3 Ibid.
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4.2  The incorporation of general principles, such as those found in various international
ingruments, within legidation and the consequent enactment of such principles can be considered
to be novel in the sense that it deviates from the traditional and historical mould of legidlation.
According to aNew Zealand report entitled Family, Victims and Culture: Youth Justice in New
Zealand,* the Children, Young Persons and Their Families Act 1989 (hereafter "the Act") was
probably unprecedented in the English speaking world in setting out in statutory form not only its
objectives but dso acomprehensive set of general principles which govern both state intervention
in the lives of children and young people and the management of the youth justice system. The

objectives, found in section 4 of the Act, aim to -

. promote the well-being of children, young people and their families and family
groups by providing services which are appropriate to cultural needs, accessible and

provided by persons and organisations sensitive to cultural perspectives and

aspirations,

. assist families and kinship groups in caring for their children and young people,

. assis children, young people and their families when the relationship between them
isdisrupted,

. provide protection for children and young people,

. ensure that young offenders are held accountable for their actions,

. deal with children and young people who commit offences in a way that

acknowledges their needs and enhances their development,

. promote co-operation between organisations providing services for children, young

people, families and family groups.

4 Op cit.
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4.3  Inaddition to aseriesof generad principlesfound in sections 5, 6 and 13 of the Act, specific

principles governing the youth justice sections® are contained in section 208. These principles

emphasise that -
. crimina proceedings should not be used if there is an aternative means of dealing
with the matter,
. criminal proceedings should not be used soldly in order to obtain welfare assistance

for achild, young person and his or her family,

. messures to dedl with offending should strengthen the family, extended family, clan,
tribe and family group and foster their ability to deal with offending by their

children and young people,

. young people should be kept in the community,
. age is amitigating factor,
. sanctions should be the least restrictive possible and should promote the

development of the child in the family,

. due regard should be given to the interests of the victim,
. the child or young person is entitled to special protection during any investigation
or proceedings.

4.4  Any decision, recommendation or plan by afamily group conference® has to be consistent

with the principles outlined above for it to be implemented.

5 The New Zealand Act covers both care proceedings and youth justice.

6 See par 4.15 for adiscussion of family group conferences.
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Age and criminal responsibility

45 IntheAct ‘child refersto aboy or girl under the age of 14 years, whereas ‘ young person’
means aboy or girl of over the age of 14 years but under 17 years (excluding any boy or girl who

isor has been married).’

4.6  TheAct providesthat only young persons between the ages of 14 and 17 can be charged
in the Y outh Court, while children who offend when aged at least 10 years and under 14 years have
to be referred to family group conferences in either the care and protection or the youth justice
section of the Act. The implication is that children under the age of 10 are not considered to be
criminaly accountable, and that children under the age of 14 (ie the 10 - 13 year old category)

cannot be prosecuted except for the offences of murder and manslaughter.

4.7  Inrespect of age determination, the Act does not go into detail as regards the nature of the
evidence required to prove a child or young person’s age when in question. Section 441 of the Act
merely empowers courts, in the absence of sufficient evidence, to fix the age of the child or young

person which age is then regarded as the person’ s true age.

Police powers and duties

4.8  Theintention underlying the Act isto encourage the police to adopt 'low key' responses to
child offending except where the nature and circumstances of the offence require stronger measures
to protect the safety of the public.® Section 214 of the Act justifies an arrest (without warrant) only
if the arrest is necessary to ensure the child’s appearance in court, to prevent the commission of
further offences, or to prevent the loss or destruction of evidence or interference with witnesses.
A child may further be arrested without warrant if he or she has committed a purely indictable
offence (murder and mandlaughter) or if it is believed that the arrest is required in the public

7 Although the New Zedland Act draws a distinction between child and young person, the term “child” or
“children” will be used throughout this document to indicate persons under the age of 18 years. Where,
under further discussions of New Zealand legislation the term “child” or “children” is used, such term
should hence not be regarded as limiting children to those under the age of 14 years.

8 Family, Victims and Culture: Youth Justicein New Zealand op cit at 8.
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interest.

4.9  After arest the police may release the child on bail (if eligible) or may deliver the child into
the custody of a parent, guardian or other responsible authority or person.® If, however, it is
believed that the child is not likely to appear before the court, or may commit further offences, or
may lose or destroy evidence or interfere with witnesses, the police have to place the child in the
custody of the Director-Genera of the Department of Social Welfare within 24 hours after the
arrest.

4.10 Asandterndive to arrest the police may consider merely warning the child, unless thisis
clearly inappropriate with regard to the seriousness of the offence and the number of previous
offences committed by the child.*® The child may also be taken to an enforcement agency office™
for questioning - where he or she may ultimately be arrested and charged. In such an event the
police hasto inform the child of hisor her rights before questioning. These rights include the right
not to accompany the officer to the station unless arrested, the right not to make a statement, the
right to consult a lawyer and the right to have a person of his or her choice present when any
statement istaken.® Section 229 of the Act imposes a duty upon enforcement officers' to notify
any person nominated by a child held at an enforcement agency office of that fact and, if that
person is not the parent or guardian of the child, or if the child refuses to nominate a person, to

notify the parent, guardian or other person having care of the child.

4.11 The police may aso issue a formal police caution if a family group conference'* has
recommended that a caution should be given, in which case the caution is given at a police station
by amember of the police with the rank of sergeant and above in the presence of the child’ s parent,

guardian, custodian or an adult person nominated by the child.

9 Section 234 of the Act.
10 Section 209 of the Act.
11 This includes a police station and any premises occupied by any State Department or local authority.
12 Section 215 of the Act.

13 In terms of section 2 of the Act enforcement officers include members of the police, traffic officers and
other persons whose official duties entail the detection, investigation or prosecution of offences.

14 Discussed in par 4.18.
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4.12 Although it does not appear to have been formalised in the Act, there is another procedure
by which the police, in lieu of arresting a child in circumstances where further action is deemed
necessary, can refer the child to the police Y outh Aid section. The New Zealand police have a
separate section, caled Youth Aid, with a special role regarding child offenders.™> Each police
dtation has at least one Y outh Aid officer who is expected to work preventively in conjunction with
the loca community and reactively in dedling with cases of child offending. The Y outh Aid section
has a certain respongbility for deciding the outcome of non-arrest cases involving child offenders.
The options are relatively straightforward - the offender may be warned, with or without the
addition of informal sanctions, or referred for afamily group conference.® Informal sanctions may
include an apology, reparation, community work, counselling and so forth. Y oung people are

therefore only arrested in certain defined circumstances or for very serious offences.

4.13 Anarrested child may be detained in police custody for a period exceeding 24 hours and
until court appearance if a senior social worker and a member of the police - who is at least a senior
sergeant or a commissioned officer - are satisfied that the child is likely to abscond or be violent,
and that suitable facilities for the detention in safe custody of the child are not available to the
Director-Genera of Socid Welfare.”’

Diversion

4.14 Reference was made aboveto limited diversion options that can be exercised by the police
(such as warning the child or referring him or her to the Y outh Aid section). In cases where the
Y outh Aid section, which section may aso divert cases away from the criminal justice system on
alimited basis"® finds that action beyond the purview of their powers s required, the child - who
at this stage has not been arrested - has to be referred to the Y outh Justice Co-ordinator.’® Y outh

15 Family, Victims and Culture: Youth Justice in New Zealand op cit at 56. Also see T Steward in J
Hudson, A Morris, G Maxwell and B Gadloway (eds) Family Group Conferences: Perspectives on Policy
and Practice The Federal Press 1996 at 69 - 70.

16 Ibid.
17 Section 236 of the Act.
18 See par 4.12.

19 In compliance with section 245 of the Act.
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Justice Co-ordinators® have the responsibility of negotiating with the police to divert children
themsalves rather than arrange afamily group conference, unless the offence is moderately serious

or because of previous offending.?

4.15 Thefamily group conference lies at the heart of the novel procedure evolved by the Act.?
Its primary aim is to operate as a diversion mechanism and thus to avoid prosecution, and also to
serve as aforum for determining how children who commit offences should be dealt with by also
engaging the offender’ s family, the community and the victim. Family group conferences have to
be held where a child is not yet arrested but prosecution is contemplated, and also where a child
isarrested and brought before the Y outh Court. In the latter instance, unless the child denies the
charge, or unless he or she has been arrested for murder, mansaughter or a traffic offence not
punishable by imprisonment, the Court does not enter a plea but adjourns the proceedings until the

family group conference has been held.2 A family group conference is not required in the following

cases:*
. Where the offence has been committed on a date prior to the date on which the
child was convicted and sentenced in the High Court or District Court;
. where the Y outh Court made an order in respect of the child for any other offence;
. where the child is subject to a full-time custodial sentence or a community-based
sentence; and
. where a Y outh Justice Co-ordinator and the child’s family hold the view that a

family group conference would serve no useful purpose.

4.16 Family group conferences are perceived as a 'second tier' diversion option, as first tier

diversion takes place through the police or Y outh Aid section. It isthus used in moderately serious

20 They come from a range of backgrounds, eg social services, probation and the prison system.
21 Family, Victims and Culture: Youth Justicein New Zealand op cit at 10.

22 Seein general G Maxwell and A Morris ‘ The New Zealand Model of Family Group Conferences in C
Alder & JWundersitz (eds) Family Conferencing and Juvenile Justice: The Way Forward or Misplaced
Optimism? Canberra: Australian Institute of Criminology 1994 at 15 - 43.

23 Section 246 of the Act.
24 Section 248 of the Act.
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cases. It is important to note that diverson can only take place successfully if the child
acknowledges responsibility. The jurisdiction of the family group conference is limited to the
disposition of cases where the child has not denied the alleged offence.® Diversion to a family
group conference can, however, take place in the case of adenia if the charge against the child has
been proved in the Y outh Court. The family group conference would then consider ways in which
the court might deal with the child.?® The implication therefore is that diversion in New Zealand
isnot limited to the pre-trid stage, but may till be an option after the child has been found guilty.
In fact, an amendment to the Act in 1994 now makesit possible for the Court to direct the holding
of afamily group conference at any stage of the hearing of any criminal proceedings involving

children.?”

4.17 The family group conference is made up of the child, his or her lawyer if one has been
arranged, members of the family, extended family, clan, tribe or family group, the victim(s) or their
representative including the victim’'s family and supporters, the police, the Youth Justice Co-
ordinator and a socia worker in cases where the Department of Social Welfare has had a statutory
rolein relation to the custody, guardianship and supervision of the child.?® Certain time limits for
convening afamily group conference are also prescribed in section 249 of the Act. Where a child
isin custody, the conference must be convened within 7 days to consider placement; where the
Court requests a conference to be held, it must be convened within 14 days; and where the Y outh
Justice Co-ordinator - whose responsibility it is to convene the conference - receives notification
of an intended prosecution of a child who has not been arrested or a child aged 10 - 13 who is
aleged to bein need of care and protection by virtue of his or her offending, the conference must
be convened within 21 days of that notification. The family group conferences also have to be
completed within certain time frames, ranging from 7 days to one month after they have been

convened, depending on the origin of the conference.

25 Section 259 of the Act; dso see Family, Victims and Culture: Youth Justice in New Zealand op cit at
10.

26 Section 247(e) of the Act.
27 Section 281B of the Act.
28 Section 251 of the Act, as amended.
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4.18 Itisthefamily group conference s responshbility to formulate aplan for the child or to make
such decisions and recommendations as it deemsfit. In cases where the conference is convened
after consultation between the police’s Y outh Aid section and the Y outh Justice Co-ordinator
(implying that the child has not been arrested and therefore has not yet appeared in court), the
family group conference inter alia has to ascertain whether the child admits the offence and
consider whether the child should be prosecuted for the offence. If it isresolved that prosecution
is not called for, the conference, having the power to make broad recommendations,® may
recommend to the relevant enforcement agency other ways of dealing with the offence. The range
of possibilities here cover ways of repaying the victim and the community, penalties for
misbehaviour and plans designed to reduce the chances of re-offending. According to the report
on Family, Victims and Culture: Youth Justice in New Zealand,® the exact details are limited
only by the imagination of the parties. Common options gpparently include an apology, reparation,
work for the victim or the community, donations to charity, restrictions on liberty such as a curfew
or grounding and programmes of counsdling or training. If the conference is held pursuant to the
Court’sdirection, it has the responsibility again for formulating a plan for the child or making such
recommendations as it sees fit. The recommendations in this case are directed to the Court who

isobliged to consider them.

4.19 Itistheduty of the Youth Justice Co-ordinator to record the decisions, recommendations
and plans of the family group conference and to secure agreement with those actions by persons,
such as enforcement officers and others who will be directly involved in the implementation of the
decisons, recommendations or plans. The family group conference may aso reconvene to review
its decisions, recommendations and plans upon the initiative of the Y outh Justice Co-ordinator or

at the request of at least 2 members of that conference.®

420 Maxwell and Morris® highlight a number of successful aspects of the family group

conference model that have been demonstrated by research in New Zealand. First, thereislittle

29 See section 258 and 260 of the Act.

30 Op cit at 10.

31 Section 270 of the Act.

32 Family Group Conferences: Perspectives on Policy and Practice op cit at 88 et seq.
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support from research to show that family group conferences represent a soft option, as most
young persons received what they call ‘active penalties, which include supervision, custodial
recommendations, financial penalties, work and restrictions of liberty. Second, far fewer cases
appear in court, and fewer young people appearing in court receive court orders; fewer young
people are now receiving sentences of residence with supervision, and sentences are shorter. Third,
fewer young people are being remanded while awaiting finalisation of their cases in custody.
Finally, young people are, in the main, more likely now to be dealt with by informa means, within

the community and without a record of conviction.

Courts

4.21 All arrested children have to be brought before what is termed in New Zealand as the
Y outh Court as soon as possible.® The Y outh Court has been created as a branch of the District
Court to deal with youth justice cases only. Its establishment underlines the importance of the
principle that the offending of young people should be premised on criminal justice and not welfare
principles; that is, on notions of accountability and responsibility for actions, due process, legal
representation, requiring judges to give reasons for certain decisions, and imposing sanctions which

are proportionate to the gravity of the offence.®

4.22 It would also appear that the court process is reserved for aminority of children in conflict
with the law in view of the powerful diversion mechanisms that exist in New Zealand, such as
diverson by the police and the important role of the family group conferences. The legidationis
clearly aimed at enabling families to influence outcomes. Thus the Y outh Court cannot make a
disposition unless a family group conference has been held and it has to take the plans and
recommendations put forward by the family group conference into account. Even at the sentencing
stage, parents or guardians are entitled to make representations to the Court if an order is

contemplated that will involve the parent or guardian.®

33 Section 237 of the Children, Y oung Persons and Their Families Act. If the case so requires, the child
may also be brought before a Family Court.

34 Family, Victims and Culture: Youth Justicein New Zealand op cit at 11 - 12.
35 Section 288 of the Act.
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4.23 Young persons beyond the age of 16 years are dealt with in the same manner as an adult,
that is, in the District Court or, if the offence is serious, in the High Court. The very serious
offences of murder and mandlaughter by any child aged 10 years or above are automatically
transferred by the Y outh Court to be dealt with in the High Court. The Y outh Court can transfer
other casesinvolving serious offences (such as arson and aggravated robbery) to the High Court.
Thereisaso provision in other casesfor the Y outh Court to transfer matters to the District Court
depending on the seriousness of the case and the previous offending history of the young person.
However, such cases are rare and the vast majority of children accused of crimes are dealt with by

family group conferences and the Y outh Court.*

4.24 1t appears from section 277 of the Act that adult co-accused, in the event of casesfalling
within the Y outh Court’ s jurisdiction, may be tried in the Y outh Court. In such casesthe adult is

deemed to have been convicted in the District Court.

4.25 Before making any of the orders referred to in paragraph 4.30, the Court may request a
report from a social worker. Such areport is compulsory, however, before supervision orders,
supervision with residence orders, supervision with activity orders, community work orders or
orders transferring a case to the District Court may be made. The social worker’s report hasto

be accompanied by a plan containing details of how the order is to be implemented.®

4.26  Although the Act does not appear to specify atime frame within which proceedings in the
Y outh Court have to be finalised, a number of sections attempt to give effect to the principle that
actions should occur within atime frame that makes those actions meaningful to the child or young
person. Section 322 dlows the Court to dismiss any information charging a young person with the
commission of any offence if satisfied that the time that has el apsed between the commission of the
offence and the hearing has been unduly protracted. Section 281 requires any family group
conference ordered by the Court to be convened within 14 days. Section 332 states that, as far as
is practicable, proceedingsin the Y outh Court have to be arranged in a manner that minimises the
time taken for the proceedings to be heard.

36 Family, Victims and Culture: Youth Justicein New Zealand op cit at 8.
37 Section 335 of the Act.
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4.27 Asfar asthe aamosphere of the Y outh Court is concerned, the Act appears to contemplate

an environment that is more relaxed, informal and child-friendly. However, the Youth Court

setting has been criticised as till being too formal:®

4.28

We have come to the conclusion that the Y outh Court has, in most areas, failed to create
the kind of environment anticipated by the Act. While for lawyers, judges and court staff
it is noticeably more relaxed and informal than other criminal courts, to us as outsiders it
was undoubtedly a very forma and alien setting and one which seemed little different in
atmosphere from the Children and Y oung Persons Court which operated before the Act.
If the courtroom seemed formidable to us after the familiarity of many weeks of
observation, it must surely appear even more so to the young people who appeared before
it and their families.

The formidable nature of the courtroom derives both from the physical lay-out and from
court etiquette. The physical setting itself was, for half of the areas we visited, a standard
District Court room in which the judge sat on an elevated bench with lawyers facing, the
public at the rear and the young person in the dock. The only standard modification in
these courts was that the family usualy sat on the chairs in the area normally occupied by
the witness box to the right of the judge. In other courts, smaller Family Court rooms were
used but families still tended to be placed near the back asif they were visitors while the
professionals occupied the front rows. People stood to greet the judge’s entrances and
exits, sood to address the court using aformal language, and required permission to speak.
The order was controlled by the judge and, excepting formal addresses by lawyers, it
rapidly became apparent that the role of the participants was to answer questions. While
much of theformal etiquette is undoubtedly functional in allowing for an orderly process,
it also contributed to the fact that, when asked a question, most young people or family
members did so with amumbled “yes’ or “no”.

The decisions of the Y outh Court are subject to appeal to the High Court by the young

person both in respect of the finding of the Court and any order made by the Court based on that

finding.® The young person’s parents or guardians also have the right of appeal to the High Court

inregard to any order of the Y outh Court involving them. An adult co-accused likewise has the

right to appeal against a conviction and/or sentence of the Y outh Court.

4.29

Since the adoption of the New Zealand legidation in 1989, concerns have been expressed

inter alia in the media, by parliamentarians, the police and others about whether or not children

aged 10 - 13 years who offend are adequately dedlt with under the Act. Some commentators have

38
39

Family, Victims and Culture: Youth Justice in New Zealand op cit at 149.
Section 351 of the Act.
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argued that prosecution in the criminal court, as opposed to diversion, would be a more effective

response to children in conflict with the law. These and other criticisms ultimately led to a report
published by the Office of the Commissioner for Children to the New Zealand Ministers of Justice,

Police and Socid Wedfare. Although the report revealed many shortcomings in the existing system,

mainly in the areas of inter-agency cooperation, referral processes and service availability, no

change in the law as far as intensifying the role of the Youth Court is concerned, was

recommended. Responding to this issue the report states as follows:*

4.30

Given the fact that most Police referrals are dealt with by arranging Family Group
Conferences to develop plans and that the difficulties seem to lie principally in responding
in ways that will be effective in meeting the needs of child offenders and reducing
offending, what then could be achieved by using criminal court processes? Under the
jurisdiction of the Y outh Court, custodial options are a last resort and few, if any, of the
offenders in this study would be considered appropriate candidates for these options had
they offended as 14 - 16 year olds. Furthermore, residential placements were being used
for those in the sample who were seen as arisk to themselves or others. It could be argued
that when courts make orders for services they are more likely to be delivered. Against
that is the argument that such services should be able to be made available through the
Children and Y oung Persons Service rather than through court orders. Court proceedings
are costly in terms of finance and stress for families and children and increased funding
through the Children and Young Persons Service would be a more economic and
congtructive solution. A further argument is that the courts are more effective in making
young people accountable and in reducing reoffending but there is no evidence to support
this claim in research comparing outcomes through Police referrals directly to the Children
and Y oung Persons Service and court referrals of 14 - 16 year olds in the youth justice
system.

Sentencing

If acharge againgt achild or young person has been proved, the Y outh Court* may make

one of the following orders in terms of section 283 of the Act: discharge from the proceedings,

40

41

G Maxwell and J Robertson Child Offenders. A Report to the Minister of Justice, Police and Social
Welfare Wellington: Office of the Commissioner for Children 1995 at 43.

See the discussion in par 4.21 above.



49

admonition, delay the order for a maximum of 12 months (a type of conditional discharge),
imposition of afine, payment of asum towards the cost of the prosecution, payment of reparation
towards emotional harm or loss of or damage to property, restitution, forfeiture of property,
disqualification from driving, confiscation of motor vehicles, supervision with residence,*
community work, supervision with activity,* or placing the person under the supervision of the
Director-General of Social Welfare or other person or organisation for a maximum of 6 months.
In the case of an offender aged 15 years or above, the Court may also enter a conviction and order
that he or she be transferred to a District Court for sentencing. Thiswould happen when the nature
or circumstances of the offence are such that if the young person was an adult, he or she would be
sentenced to custody and the Court is satisfied that any order of a non-custodial nature would be

inadequate. Thus the Y outh Court has no jurisdiction to order a custodial sentence.
Sentencing guidelines
4.31 Section 284 of the Act contains certain guidelines which have to be taken into account by

the Y outh Court in coming to a decision whether to make any of the orders under section 283.

These are the following:

. The nature and circumstances of the offence;

. the persond history, socia circumstances and personal characteristics of the young
person;

. the attitude of the young person towards the offence;

. the response of the young person’s family, extended family or family group to the

offence and to the young person himself or herself;
. any measures taken or measures proposed to be taken by the young person or his

or her family to make reparation or apologise to the victim,

. the effect of the offence on the victim;
. previous offences proved to have been committed by the young person, penalties
42 A supervision with residence order may last for up to 9 months and is made up of 3 months in the custody

of the Department of Social Welfare and up to 6 months supervision following the period of residence.

43 Supervision with activity involves up to 3 months' structured supervised activity and may be followed by
up to 3 months' supervision.
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imposed or orders made in respect of such offences and the effect of those penalties
and orders on the young person; and
. any decision, recommendation or plan made or formulated by a family group

conference.

4.32 Inaddition to the above-mentioned factors, the Y outh Court also has to be guided by the

principles set out in section 208 of the Act.*

Legal representation

4.33 Section 227 of the Act provides that a child or young person has to be informed by an
enforcement officer of hisor her right to consult with alawyer (barrister or solicitor) before being
guestioned, at an enforcement agency office, in relation to the commission of an offence or the
possible commission of an offence. The section applies irrespective of whether the child or young
person has been arrested or not. In the case of an arrest, the child is entitled to consult privately
with the lawyer at the enforcement agency office. It would appear that legal representation is not
compulsory for children in conflict with the law prior to appearance in the Y outh Court, and no
duty rests upon the state to provide it. However, if achild appears before the Y outh Court charged
with an offence, section 323 requires the Court, unless the child is already represented, to appoint
a barrister or solicitor, who is then called the Y outh Advocate, to represent the child in those
proceedings. Upon the Y outh Advocate’s appointment the Court will have regard to his or her
cultural background, personality, training and experience to ensure that the Advocate is suitably

qualified to represent the child. The Y outh Advocate' s fees and expenses are paid by the state.*

4.34  The Court may aso, on the application of any interested person, appoint alay advocate in
addition to legal counsdl.®® Thisisto ensure that the Court is made aware of al relevant cultural
matters and that the child's family, extended family, family group, clan or tribe are represented to

the extent that those interests are not otherwise represented in the proceedings. The provision

44 These principles have aready been dealt with. See par 4.3.
45 Section 325 of the Act.
46 Section 326 of the Act.
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provides a mechanism both for ensuring due process in cases that appear before the Court and for

redressng some of the criticisms that have been made of the criminal justice system in dealing with

Maori people.”’

4.35 Despitethe ample provison inthe New Zedand Act for the legal representation of children

in conflict with the law, there appear to be certain shortcomings in the way the system worksin

practice. After a sample study on what happened to nearly 700 young people who came to

attention for offending in 1990 to 1991, the following observations were made:*®

[T]here were no cases in the sample in which either the arresting officer or the young
person informed us that a barrister or solicitor had been present during the interview. A
few young people said that they had asked for alawyer to be present and this was treated
dismissvely. Thisagain raises the question of the extent to which young people are being
systematically informed of their rights.

Y oung peopl€’s rights are also protected through the provision of legal representation.
However, most young people in the sample were deat with without legal advice or
representation (because they were dealt with by police warning or by direct referral to
family group conferences). Discretionary decision-making does take place at these points,
but these young people miss out on appropriate advice or representation. There were no
examples of youth advocates becoming involved in non-court cases. Thus there was no
opportunity for young people attending non-court family group conferences to have legal
advice about whether or not they should admit the offence or the consequences of any
admission. Nor did the young people have legal advice in the family group conference
when they wished to question detailsin the summary of facts. The Government has agreed
to extend the role of youth advocates to meet such situations although there is evidence
that thisis not happening in all areas. Even in those cases where the court ordered the
family group conference, only 59% of family group conferences were attended by youth
advocates although in all cases where charges were laid in court a youth advocate was
gppointed. Many of the youth advocates served their clients' interests well. 1n other cases,
however, clients received a token service with little effective consultation and
representation. Some youth advocates were not well-versed in the Act. Others appeared
unaware of the details and background of the case. Others still appeared to be arguing in
the interests of justice in genera or on behalf of the victim rather than on behalf of their
client.

47
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Family, Victims and Culture: Youth Justicein New Zealand op cit at 132.

G M Maxwdl and A Morris* Deciding about Justice for young people in New Zealand: The involvement
of family, victims and culture’ in J Hudson and B Galloway (eds) Child Welfare in Canada: Research
and Policy I mplications Thompson Educational Publishing 1995 at 175.
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Uganda

Introduction

4.36 Theproject committee considers Ugandato be suitable for purposes of comparison for a
number of reasons. First, asmilarity to South Africaisthat Ugandais a developing country which,
since 1986, has been trying to re-establish normality in social, economic and political life after 14
years of economic and political chaos during which there was tyrannical repression and civil wars.*
It is, therefore, a country undergoing transformation. Second, as an African country Ugandais
‘closer to home' than most countries with modern, developed legal systems and it is thought that
South Africa should also draw on African experiences when reforming its laws. Third, Uganda has
recently completed areview of its existing laws concerning child welfare and children in conflict
with the law in relation to international and other documents on the rights of children, culminating
inthe 1996 Children Statute, implemented in 1997. Finally, the Children Statute appearsto be a
successful attempt at striking a balance between the need for legislation complying with
internationally recognised norms and principles on the issue of children on the one hand and the
retention of customary law and practice which are particularly powerful forcesin Ugandain the

deciding of social issues on the other.®

Principles

4.37  Section 4 of the Children Statute 1996 (hereafter "the Statute") states that certain welfare
principles and children’s rights will be the guiding principles in the making of any decision based
on the provisions of the Act. These principles and rights are set out in the First Schedule to the
Statute under the heading Guiding Principles in the Implementation of the Statute. In general it
is stated that the child’s welfare will be the paramount consideration and that any delay in
determining matters relating to a child should be regarded as prejudicia to the child’s welfare.

49 J Parry-Williams ‘Legal reform and children’s rights in Uganda - some critical issues (1993) The
International Journal of Children’s Rights at 50.

50 Seetoo J Sloth-Niglsen and B van Heerden 'New Child Care and Protection Legidlation for South Africa?
Lessons from Africa’ (1997) Stellenbosch Law Review 261 - 279.
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4.38 Interestingly, the Guiding Principles aso draw on the provisions of two international

instruments. Clause 4 of the First Schedule provides as follows:

A child shal have theright -

(@)

(b)

(©) to exercise, in addition to al the rights stated in this Schedule and this
Statute, all the rights set out in the U.N. Convention on the Rights of the
Child and the O.A.U. Charter on the Rights and Welfare of the African
Child with appropriate modifications to suit the circumstances in Uganda,
that are not specifically mentioned in this statute.

4.39 TheUgandan legidation consequently provides an example of the enactment of principles

found in internationa instruments, thus eevating the status of those principlesto binding local law.
Age and criminal responsibility

440 Section 3 of the Statute describes a child as a person below the age of 18 years. With
regard to the minimum age of criminal responsibility, section 89 of the Statute sets the age at 12
years. This constitutes an increase in the minimum age compared to the position prior to the
introduction of the Statute. Previoudly it had been 7 years.™ It would appear that the age of 12
years is also the minimum age of arrest. Section 89 provides that no child below the age of 12
years shall be charged with acrimina offence.

441 The Statute provides that where a person is brought before a court and it appears that he
or sheisunder 18 years of age, the court has to conduct an inquiry into the age of that person and
may take any evidence, including medica evidence, into account.* If, subsequent to an order or
judgment by the court it is found that the person’s age has not been correctly stated, the age
presumed or declared by the court is deemed to be the true age for purposes of the proceedings.

Police powers and duties

51 Cf I'ssue Paper 9 p 10.
52 Section 108 of the Statute.
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4.42 Provisionsin the Statute relating to police powers and duties are not as detailed as those
found in the New Zedland legidation. Section 90(1) of the Statute merely provides that upon the
arrest of the child, the police may under justifiable circumstances caution and release the child. It
is evident, however, if regard is had to the provisons of section 90(2), that the Statute intentionally
does not contemplate a detailed exposition of police powers since reference is made to criteria -
relating to the police’s power to dispose of cases at their discretion without recourse to formal

court hearings - that need to be laid down by the Inspector-General of Police.™

4.43 Thepolice have aduty, as soon as possible after the arrest of a child, to inform the child’s
parents or guardians aswell as the Secretary for Children’s Affairs of the local government council
for the area in which the child resides of the arrest, and to ensure that the parent or guardian is
present at the time of the police interview - except if it is not considered to be in the best interests
of the child.> If the parent or guardian cannot be contacted immediately or is unavailable, a
probation officer or social worker or other authorised person has to be informed with a view to

attending the police interview.

4.44  Section 90(6) of the Statute stipulates that, in cases where the arrested child cannot be
taken to court immediately, the police have to release the child on bond (police bail) on the child’'s
own recognisance or on a recognisance entered into by his or her parent or other responsible
person. A child will, however, not be released if the police find that the charge is a serious one, or
that it isin the child's interest to remove him or her from association with any person, or that
releasing the child will defeat the ends of justice.

4.45 Inthe event of release on police bond not being granted, a child may be detained in police
custody for a maximum of 24 hours before being brought to court.>®> The police aso has a duty

to ensure that no child will be detained with an adult person, and that a female child, while in

53 At this stage, the project committee does not have access to these regulations, if they have in fact been
formulated.

54 Section 90(3) and (4) of the Statute.
55 Section 90(7) of the Statute.
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custody, will be under the care of awoman officer.*

Diversion

4.46 Uganda provides an example of a country with very limited resources. Not being in the
position to afford an expensive and sophisticated court infrastructure requiring more magistrates,
court buildings, remand homes, transport facilities and so forth, yet desiring to adopt a progressive
child judtice system within the framework of children's rights, the Statute entrenches a system that
is affordable, achievable, acceptable and beneficial to children.

4.47 The Statute has incorporated a way of finding local solutionsto local problems by giving
village committees (known as Village Res stance Committee Courts) limited criminal jurisdiction
as courts of first instance. These Resistance Committees already had certain judicial powers” and
have some understanding of the laws of evidence.®® In the survey on Resistance Committees done
by the Uganda Child Law Review Committee, the majority of those interviewed at Resistance

Committee level favoured Resistance Committee Courts as opposed to Magistrates Courts:*

The arguments in favour of the RC Courts were mainly based on their nearness to the
people and the opportunity it gives people to seek justice in a more relaxed atmosphere,
this gives them a chance to express themselves freely, and to put questions to those party
toacase. In children’s cases, those interviewed could not see why a child should be taken
out of the community where he/she has grown up, and where his’her behaviour is well
known. To them, achild is best corrected in his’her own society.

4.48 Section 93 of the Statute now empowers Village Resistance Committee Courts (VRCC)
to try the following crimind cases. affray (fighting in public), idle and disorderly, common assaullt,

actual bodily harm, theft, crimina trespass and malicious damage to property. The VRCC may

56 Section 90(8) and (9) of the Statute.
57 Conferred on them by the Resistance Committees (Judicial Powers) Statute, 1988.

58 See J Parry-Williams ‘ Legal reform and children’srights in Uganda - some critical issues’ (1993) The
International Journal of Children’s Rights at 64.

59 Ibid.
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make an order for any of the following reliefs® in respect of a child against whom the offenceis

proved:

. Reconciliation (a peaceful settlement of the case is encouraged and may include the child

to ask for pardon from the person reporting him or her);

. compensation (an order to make a suitable payment for the loss or damage the child has

caused another);

. restitution (an order to replace or return something lost or stolen to its owner and may

include payment for any damage);

. apology (an order to make a statement expressing that the child regrets the wrong
inflicted);

. caution (an order not to repeat the wrong inflicted with a threat of future punishment if
repeated).

4.49 Inadditionto the rdiefs reflected above, the VRCC may make a guidance order requiring
the child to submit himself or hersdlf to the guidance, supervison, advice and assistance of a person
designated by the court, the duration of which is limited to 6 months. The VRCC is precluded
from making an order in terms of which the child is remanded in custody,®* and if the view is held
that the case involving a child is of a very serious nature and that the child should be placed in a

detention centre, the case has to be referred to the Family and Children Court.

450 Thisfirg tier loca level community forum introduced by the Statute can be seen asaform
of diversion to community structures. The emphasis is on mediation and restitution, and orders
are caled reliefs rather than punishments.

60 The word "reliefs" is an interesting innovation as it removes the stigmatising association with
"punishment" and "penalty".

61 Section 93(7) of the Statute.
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Courts

452 The next tier in the structure is the Family and Children Court (F& CC), which has
jurisdiction to hear and determine all criminal charges against a child except an offence punishable
by death and an offence for which a child is jointly charged with a person above the age of 18
years.®? As pointed out above, the F&CC can also hear cases referred to it by the Village
Resistance Committee Courtsin view of the seriousness of the offence and cases where a detention

order is deemed necessary.

453 All casssinvolving children charged with offences in courts other than the F& CC have to
be remitted to the F& CC except where the offence is one punishable by death or where the child
isjointly charged with an adult.®® In the case of adult co-accused, although the child will then not
betried in the F& CC, but in a Magistrate’ s Court or High Court, the child still has to be remitted

to the F& CC for purposes of sentencing.

454 Section 105 of the Statute requires a High Court, if proceedings involving a child are
conducted before such a court, to have due regard to the child’s age and to the provisions of the

law relating to the procedure of trials involving children.

455 Animportant provision regarding the nature of the proceedings conducted in the F& CC
isto befound in section 17 of the Statute. Apart from providing that the proceedings in this court
have to be held in camera, it is directed that the proceedings shall be asinformal as possible, and
“by enquiry rather than exposing the child to adversaria procedures’.

456 An gpped againg decisons of the F& CC liesto aChief Magistrate’ s Court, from the latter
court to the High Court, from the High Court to the Court of Appeal, and from this court to the

Supreme Court.

Sentencing

62 Section 94 of the Children Statute.
63 Section 101 of the Statute.
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The Family and Children Court (F& CC) can make the following orders where the charges

have been admitted or proved againgt a child:*

4.58

4.59

Absolute discharge;

caution;

conditional discharge for not more than 12 months,

making a child promise to be of good behaviour during a period of 12 months or otherwise
be punished;

after taking into consideration the child' s ability to make a payment, order compensation,
retitution or the payment of afine (in which case, upon the child s failure to pay the fine,
the child will not be detained);

a probation order, on the advice of the probation and social welfare officer, which may
include a condition not to change residence without informing the mentioned officer, or to

report to the Probation Office at intervals.

Corporal punishment is specifically excluded as an alternative order.

The F& CC can dso make an order, where the charges against a child have been admitted

or proved, for the detention of the child in a detention centre for a period of not more than 3

monthsif the child isbelow 16 years of age; not more than 12 monthsiif the child is above 16 years

or 3 yearsif the child has committed an offence punishable by death.® Asfar as detention orders

are concerned, the Statute contains a number of significant safeguards which are clearly in line with

the principles enunciated in international instruments. The Statute states unequivocally that

detention has to be a matter of last resort and should only be made after careful consideration, after

dl other reasonable dternatives have been tried and where the seriousness of the offence warrants

65

Section 95 of the Statute.

Although the F& CC has no jurisdiction to try an offence punishable by death, section 101 of the Statute
provides that if a case is proved against a child in a court higher than the F& CC, the child has to be
referred to the F& CC for sentence. The higher court may also make an order giving directions on
whether the child should be kept in custody and, if so, whether the child should be released on bail until
he or sheis brought before the F& CC.
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adetention order.®® The court also has aduty of ensuring that a suitable place is readily available
before making a detention order. If a child has been held in custody prior to a detention order
being made, the period on remand has to be taken into consideration when the detention order is
made.

4.60 Before adetention order or probation order can be made, the probation and socia welfare
officer has to submit a written report on the child with particulars about the child’'s social and
family background, how, where and with whom the child is living and the conditions under which

the child committed the offence.

4.61 Section 100 of the Statute also prescribes certain time limits within which cases involving
children should be completed. Asageneral ruleit is provided that such cases should be handled
expeditioudy and without unnecessary delay. If the case of a child appearing before the F& CC is
not completed within 3 months after a plea has been entered, the case will be dismissed and the
child will not be liable to further proceedings for the same offence. Where, owing to the
seriousness of acharge, acaseis heard by a court superior to the F& CC, the maximum period of
remand may not exceed 6 months, after which the child has to be released on bail. If such acase
has not been completed within 12 months after the plea, the case likewise has to be dismissed with

the child not being liable to further proceedings for the same offence.

4.62 Although the Statute does not prescribe alist of factors that the court needs to take into
account upon sentencing, section 95(4) warns that detention, which is one of the orders that the
F&CC may make, should be a matter of last resort. The section further stipulates that such an
order shall only be made after careful consideration and after all other reasonable aternatives have

been tried, and where the seriousness of the offence warrants a detention order.

4.63 An interesting provision is to be found in section 102 of the Statute. It states that the
words “conviction” and “sentence” shall not be used in reference to a child appearing before a
Family and Children Court, and instead, the words “proof of an offence against a child” and
“order” shal be substituted for conviction and sentence respectively. The New Zealand legidlation,

66 Section 95(3) of the Statute.
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while it does not explicitly draw this distinction, uses the phrase “where a charge against a young

person is proved” for conviction and the word “order” for sentence.®’

Legal representation

4.64 The Statute contains no detailed provisions regarding legal representation. Paragraph (€)
of section 17(1), which section sets out the procedure to be followed in the Family and Children
Court, merely provides that a child shall have aright to legal representation. Whether thereisa

duty upon the state to provide such representation free of charge is not clear.

Scotland

Introduction

4.65 TheCommission, in saecting Scotland as a country for purposes of comparison, had regard
to the fact that the recently implemented Children (Scotland) Act 1995 is an Act that not only
conforms to commitments under the CRC,® but in some instances also surpasses those
commitments.*® The entire approach to children in conflict with the law in Scotland differs from
that in other countriesin that the well-being and welfare needs of children have been the centre of
attention long before the redlisation of international principles and norms applicable to children and
did not become so as aresult of those principles and norms. Thus, as far back as 1964, Scotland
produced a report which was to completely change the face of child justice in that country. This
report, known as the Kilbrandon report,” recommended that no attempt should be made to change
the then existing system of child justice. Instead it was recommended that the system should be
completely abolished and replaced by a new system which would clearly separate two important

functions: the establishment of guilt or innocence on the one hand, and the decision on what

67 Although the heading to section 284 reads “Factors to be taken into account on sentencing” (own
emphasis).

68 Ratified by the British Government in December 1991.
69 Cf Scottish Office Scotland' s Children: A Brief Guide to the Children (Scotland) Act 1995 1995 at 5.

70 Named after Lord Kilbrandon, a Scottish judge, who chaired the committee responsible for producing the
report.
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messures would help each individua child on the other. At the time this was an enormously far-

reaching proposal, without precedent in either English or Scots law.™

4.66 TheKilbrandon report saw little difference between the child offender and the child in need
of care and protection. They were regarded equally as children in need, |eading the committee to
recommend the establishment of panels of lay people who would be appointed for their interest in
and knowledge of children to take over the function of 'magistrates in deciding whether
compulsory measures should be taken relating to the care of children. In terms of the
recommendations, disputes on matters of fact should, however, still be decided by a magistrate (in
Scotland known as the sheriff) and not by the lay hearing. Once the facts were established, it

would be for the hearing or panel to decide on the measures of care appropriate to the child.

4.67 Statutory provison for the system as recommended by the Kilbrandon committee was made
in the Social Work (Scotland) Act 1968. Part |11 of that Act, which established the children’s
hearings system, was implemented in 1971 to alow time for the changes brought about by the
reorganisation of social work to become established first.

4.68 That the children's hearing syssem worked well for almost two decades is evident from the
fact that reform initiatives commenced only in 1988 when the Secretary of State appointed a review
group to consider options for changeto child care law in Scotland. Reform was sparked off by an
increase in the incidence of child abuse, child sexual abuse and social changes such as the increase
in separation and divorce, rising unemployment and the growth of drug and acohol dependence
among young people during the 1970'sand 1980's. Action on the recommendations of the review
group was delayed pending the finalisation of other reports dealing with child care, as well as the
Scottish Law Commission’sreport on family law. The Children (Scotland) Bill followed in 1994.
During the ddliberations on the Bill the government stressed the need to ensure that young people
who commit offences be dealt with effectively, and the need to set clear boundaries for young

people by also pointing out the consequences of failing to respect the rights of others.

71 Scottish Office The Children Hearings System in Scotland: A Handbook for Children’s Panel Members
Edinburgh: The Social Work Services Group, New edition 1996 at 15.
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4.69 The Children (Scotland) Act 1995, fully implemented on 1 April 1997, marks a significant
stage in the development of legidation on the care of children and largely replaces those parts of
the Social Work (Scotland) Act 1968 which relate to children. It is centred on the needs of
children and their families and defines both parental responsibilities and rights in relation to
children. It sets out the duties and powers available to public authorities to support children and

their families and to intervene when the child’s welfare requiresiit.”

Principles

4.70 The Children (Scotland) Act 1995 (hereafter "the Act") not only conforms to principles
under the UN Convention on the Rights of the Child, but also to obligations under the European
Convention on Human Rights.” Principles appear to be incorporated within specific provisions of
the Act and are not stated separately in the form of guidelines. Thus section 73(1) of the Act for
example providesthat no child shall be subject to a supervision requirement for any period longer

than is necessary in the interests of promoting or safeguarding his or her welfare.

4.71  Three main themes run through the Act:™

. The wdfare of the child is the paramount consideration in decisions being made by

courts and children’s hearings,

. no court should make an order relating to a child and no children’s hearing should
make a supervision requirement unless the court or hearing considers that to do so
would be better for the child than making no order or supervision requirement at

all (the no order or minimum intervention principle);

. the child’s views should be taken into account where major decisions are to be

72 The Children’s Hearings System in Scotland: A Handbook for Children’s Panel members op cit at 23 -
24.

73 Scotland’s Children: A Brief Guide to The Children (Scotland) Act 1995 op citat 5 - 6.
74 These principles have been enacted in section 16 of the Act.
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made about his or her future.

4.72 Further, the Act, asfar as children in conflict with the law is concerned, is founded upon

the following principles:

Every child has the right to be treated as an individual;

. each child who can form his or her views on matters affecting him or her has the

right to express those views,

. any intervention by a public authority in the life of a child should be properly

justified and should be supported by services from all relevant agencies working in

collaboration;

. regard must be had to a child’ s religious persuasion, racial origin and cultural and
linguistic background;

. every effort should be made to preserve the child' s family home and contacts;

. proceedings involving children should be subjected to strict time limitations.

Age and criminal responsibility

4.73 It should be bornein mind that the level a which the minimum age of criminal responsibility
in a particular country is s, is not necessarily indicative of the way a child is dealt with after
committing an offence. Although Scotland has one of the lowest ages of criminal responsibility (8
years),” the progressive children’s hearing system in that country in fact avoids contact with the

formal justice system for all children under 16, except in the case of the most serious offences.”

75 The ageis set by section 41 of the Criminal Procedure (Scotland) Act 1995.
76 Cf UNICEF International Child Development Centre (1998) I nnocenti Digest 3 at 5.



4.74 TheAct providesin section 93(2)(b) that ‘ child” means, for purposes of Chapters 2 and 3
of Part Il of the Act,”” a child who has not attained the age of 16 years, or a child over 16 and

under 18 years in respect of whom a supervision requirement isin force,

4.75 TheAct gives no guidelines as to the type of evidence required for age determination. It
merely states that a children’s hearing may make an inquiry as to the age of the child and may
proceed upon the child’ s indication of his or her age or after the hearing has determined the age -
if the age fallswithin the hearing’ sjurisdiction as outlined above. A fresh determination of the age

may be made at any time before the conclusion of the proceedings.™

Police powers and duties

4.76 If the police arrest a child under the age of 16 for any reason and believe that the case needs
further consideration, they will refer that child to what is known in Scotland as the Reporter.” In
this case the police have to provide the Reporter with legal evidence that will uphold the grounds
for referral.® The police may, however, instead of referring the child to the Reporter, issue a formal

police warning where -

* the crime or offence is not serious enough to warrant referral to the procurator

77 Which deals with the still to be discussed children’s hearings and the supervision and protection of
children respectively.

78 Section 47 of the Act.

79 The Kilbrandon report envisaged that the decision to refer children to a children’s hearing should be that
of a single independent individual, namely the Reporter. Reporters are involved in all aspects of the
hearings procedure - the referral process, the hearing itself and recording and transmitting decisions.
Most Reporters have qualifications and experience in either law or social work, or both, but whatever
their background, they need aworking knowledge of the law relating to the children’s hearing system and
aso an understanding of child development and welfare. A national Reporter service has been set up in
Scotland, headed by a Principal Reporter, with offices throughout the country.

80 There are 12 conditions or grounds for referral set out in section 52 of the Children (Scotland) Act 1995
which may indicate that a child isin need of compulsory measures of supervision. The fact that a child
has committed an offence constitutes one of the grounds.

81 The Children’s Hearings System in Scotland: A Handbook for Children’s Panel Members op cit at 87.
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fiscal;®

* referral to the Reporter islikely to result in a decision that no further action should
be taken;

* the child has not been formally warned on more than one occasion; and

* the crime is admitted and the child and parents agree to co-operate.

4.77 In such an event the child and parents are requested to attend at a police station in
connection with the charge. The child is seen by a senior police officer, in the presence of a parent,
and is asked if he or she admits the charge. If responsibility is denied or disputed, the case is
referred to the Reporter for further action. If the child admits responsibility the senior police
officer will administer aformal police warning. Discretion is used in the selection of cases for

warnings, based on the criteria described above.®

4.78 Certain categories of cases do not qudify for diversion by the police and have to be referred

to the procurator fiscal. These are:®

* Treason, murder, rape and other serious crimes;
* offences alleged to have been committed by a child together with an adult;
* certain categories of road traffic offences;

82 Procurators fiscal are appointed for each sheriff court district in Scotland. They decide what action
should be taken in respect of crimes reported to them and prosecute on behalf of the Crown in the sheriff
courts. They are not independent as they are bound to follow the Lord Advocate's directions and
instructions. Procurators fiscal do not prosecute in the High Court of Justiciary. Prosecutions in that
court are undertaken by the Lord Advocate either personally or more usually through his deputes, the
Solicitor General or Advocates Depute.

83 The Children's Hearings System in Scotland: A Handbook for Children’s Panel Members op cit at 87.
84 Ibid.
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* offences alleged to have been committed by a child over 16 years old who is the

subject of a supervision requirement.

4.79 It appearsfrom section 63 of the Act that arrested children, in those instances in which their
cases have been referred to the procurator fiscal, may be detained in a place of safety pending the
procurator fiscal’s decision whether to proceed with a case. Once a decision has been made that
the charges are not to be proceeded with, the police inform the Reporter of this fact. The Reporter
may nevertheless consider that compulsory supervision measures are necessary in respect of the
child. If thisisthe case, the Reporter must arrange for a children’s hearing to take place not later
than the third day after the information has been received. The purpose of this hearing would be
to determine whether awarrant should be granted to keep a child in a place of safety, and whether
the Reporter should arrange a hearing for purposes of putting the grounds for referral to parent and
child.

Diversion

4.80 In afashion analogous to the family group conferences in New Zealand, the children’s
hearing system in Scotland lies at the heart of the child justice system. This system is run on
welfare principles, implying that it takes account of all aspects of a child’s conduct and not only
the offence or the presenting problem.® The hearing will decide on a course of action that isin the
best interests of the child. By moving the responsibility for the disposal of a case from the criminal
process to alay decision-making system, the Kilbrandon committee®® hoped that people would be
able to recognise that the incident or offence for which a child is referred may only be one of
severd aspectsto consider in relation to achild’swelfare. The twin focus of the hearings system
isthat it regards dl children asindividuals, but aso considers them in the context of their families

and communities.

85 It should be borne in mind that the children’s hearing system in Scotland has been devised not only to
deal with children who have committed offences, but also with al other aspects of achild' s life where
some form of intervention appearsto be required. It would consider what other people had done, or more
often, neglected to do for the child, and what life prospects the child might have. For purposes of this
discussion paper, however, the discussion will be confined to the role of children’s hearingsin relation
to cases where a child has committed an offence.

86 See par 4.65.



67

4.81 Aspointed out above® the police may refer information about a child who has committed
an offence, except those offences referred to in par 4.78, to a Reporter. Apart from the police who
may exercise limited diversion options as referred to above, the Reporter can be regarded as the
first mgor diverson mechanism. Having received the information, the Reporter, in terms of section
56 of the Act, hasto make an initial investigation and may also request areport on the child from
the local authority. Once the Reporter is satisfied that the necessary information is available, he
or she will consider whether a children’s hearing should be arranged. A hearing will only be
arranged if the Reporter is satisfied that there are suitable grounds for referral, and that the child
isin need of compulsory measures of supervision.® If the Reporter does not choose to refer the
child to ahearing, he or she may either decide that no action is necessary, in which case the child
and other relevant persons have to be informed accordingly, or refer the case to the local authority
for further action. Once the Reporter has decided that no action is necessary, no action can
subsequently be arranged based solely on the same set of facts.®® According to statistics it is clear
that the Reporter’ s discretion servesto divert a high percentage of young offenders away from the
crimind justice system. In 1994, only 30% of cases referred to the Reporter on offence grounds

were subsequently taken to a hearing.*

4.82 The Reporter, having decided to call a hearing, hasto give the panel members,** the child
and relevant persons (such as the child' s parents or guardians) 7 days written notice of the time and
place of the hearing. The chief social worker aso has to be informed of the hearing. In general,
no person other than a person whose presenceis necessary for the proper consideration of the case,

or whose presence is permitted by the chairperson, may attend the hearing. Persons with a duty to

87 See par 4.76.

88 Section 52 of the Act.

89 Section 56(2) of the Act.

90 L Edwards and A Griffiths Family Law Edinburgh: W Green/Sweet & Maxwell 1997 at 224.

91 A children’s hearing consists of a chairperson and two other members, and must include both a male and
afemalein terms of section 39 of the Act. Panel members, appointed by the Secretary of State on the
recommendation of the Children’s Panel Advisory Committee, are supposed to be lay representatives of
their community with some interest in or experience of children and their problems, and are unpaid -
although expenses are met. However they do receive extensive training in relevant areas of law, social
work and child psychology. See Edwards & Griffiths Family Law supra at 222.
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attend the hearing are the child, who also has an absolute right to attend,* relevant persons and the
panel members. Persons who should attend the hearing are the Reporter and a social worker.
Other parties entitled to attend the hearing are representatives of the child and relevant persons,
representatives of the Council of Tribunals, the press, a police officer or prison officer, a
safeguarder® and the father of the child if heisliving with the child’s mother.

4.83 The hearing is conducted in a manner which is conducive to an atmosphere in which the
child, relevant persons and panel members can talk freely, unrestricted by the rules of legd
procedure and evidence which are normdly required in ajudicia forum. It is the chairperson’s duty
to explain the grounds for referral to the child and the relevant persons, and to make sure that the
grounds are understood and accepted by the child and relevant persons.* If the grounds are denied
or not understood, the hearing has to decide whether to discharge the grounds or to send them to
the sheriff (the equivalent to the South African magistrate) for proof. In the latter instance the
Reporter has to make an application to the sheriff for a finding as to whether the grounds for
referral are established. The child and relevant person are required to attend the hearing before the
sheriff.®

4.84  The proceedings before the sheriff are held in chambers in terms of section 68, and have
to be heard by the sheriff within 28 days of the application being lodged. The application to have
the grounds of referral established is presented by the reporter, and legal aid is available for
representation of both parents and child. Although the basic rules of evidence and procedure are

observed at these proceedings, there are court decisions to the effect that section 68 proceedings

92 The hearing has the power to issue awarrant to compel the child to attend in terms of section 45 of the
Act on cause shown that it is necessary, in which case the child once found will be taken to a place of
safety. The child can only be kept in a place of safety by virtue of the warrant for 7 days. If the hearing
has to be continued, and there is afear that the child will abscond, or the child needs to be kept in a place
of safety for his or her own protection, then the hearing can grant a warrant to keep the child in a place
of safety for up to 22 days.

93 A safeguarder may be appointed in terms of section 41 of the Act by the hearing if it is considered to be
inthe child sinterests. This person’sroleissimilar to acurator ad litemin ordinary court proceedings
and he or she has to represent the best interests of the child. The safeguarder is often, though not
necessarily, alawyer.

94 Section 65(4) of the Act.
95 Section 65(8) of the Act.



69

are neither civil nor criminal but uniquely sui generis. If the grounds for referral are established
or accepted, the sheriff remits the case back to the children’s hearing to consider and dispose of
the case.”” However, if the grounds are found not to be proven, the sheriff has to dismiss the
gpplication and discharge the referral and any warrant by means of which the child may have been
detained.®®

4.85 Oncethegrounds of referral have been either accepted or established in court, the caseis
remitted back to the children’s hearing for consideration of the case. It isthe duty of the hearing
to involve the child, safeguarder (if present), relevant person and any representatives in the
discussion in order to obtain their views on what arrangements would be in the best interests of the
child. Following consideration of the case, three categories of decision are open to the hearing:
it may either continue (postpone) the case to gather further relevant information, discharge the
referral or make a supervision requirement under section 70 of the Act if satisfied that compul sory
measures of supervision are necessary in respect of the child. The hearing may attach such
conditions to a supervision requirement as they deem fit, such as requiring the child to live outside
the family home, or permitting the child to stay within the family setting but requiring supervision
by socia workers. The child may also be required to reside at a named residential establishment,
in which case the person in charge of such an establishment has the authority to restrict the child’'s
liberty to such an extent as that person may consider appropriate with regard to the terms of the
supervision requirement.®® In terms of section 73 of the Act a supervision requirement shall not
remain in force for a period exceeding one year. The child or relevant person may request areview
after three months, and local authorities may request a review at any time if warranted by the

circumstances.

4.86 Inexceptiona circumstances the hearing may require that the child, usually (although not

invariably) a child having been referred on the grounds of an offence,’® should reside in secure

96 See the cases quoted in Edwards & Griffiths Family Law supra at 235.
97 Section 68(10) of the Act.

98 Section 68(9).

99 Section 70(4).

100 Edwards & Griffiths Family Law supra at 238.
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accommodation. The hearing must be satisfied that such a requirement is necessary and that either

_lo1

* the child has previously absconded or is likely to abscond again and in that event
the physical, mental or moral welfare of the child would be at risk; or

* the child is likely to injure himself or some other person unless kept in such

accommodation.

4.87 Theactua decision to place a child in secure accommodation at any given moment is not
taken by the children’s hearing. The hearing may issue the authorisation, but it is the head of the
establishment concerned in agreement with the chief social work officer of the relevant local
authority who will decide to exercise this at the appropriate time.** If an authorisation for a child
to be kept in secure accommodation has been in effect for more than 6 weeks but has not been
implemented, the child or relevant person may request areview of the supervision requirement. The

reporter has to arrange this review hearing within 21 days of receiving the request.

4.88 Children under a secure accommodation condition are effectively subject to an unlimited
sentence of detention which can potentially last until the age of 18, although such a condition has

to be reviewed within three months of the condition first being made.*®

4.89 Angpped againg the digposal of a children’s hearing lies to the sheriff within three weeks
under section 51 of the Act. The appeal may be lodged by either the child or any relevant person.
If the sheriff is not satisfied that the disposal by the children’s hearing isjustified, he hasto alow
the appeal and may -

* remit the case back to the hearing for reconsideration along with the reasons for the

101 Section 70(10) of the Act.
102 The Children’sHearing System in Scotland: A Handbook for Children’s Panel members op cit at 154.

103 In terms of the Secure Accommodation (Scotland) Regulations 1996 as quoted by Edwards and Griffiths
Family Law supra at 238.
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decision;

* discharge the child from any further hearing or proceedings; or

* substitute his or her own disposal for that of the children’s hearing. The sheriff
may, however, only make a disposal which could have been made by the hearing
under section 70 of the Act.

4.90 A further appeal against the disposal lies from the sheriff to the sheriff principal and then
to the Court of Session.

Courts

491 Apart from the children’s hearing system which has been devised to divert children away
from the crimind justice system, and which has been given wide powers to deal with children who
have offended, including the authority to issue warrants in specified circumstances and to place
children in detention under secure accommodation, there is no specialised court for children in
Scotland. Although in the majority of cases a child who commits an offence will be dealt with by
a children’s hearing instead of being prosecuted in a crimina court, there are some situations in
which the Crown or the procurator fiscal’® takes the decision that the appropriate course is to
prosecute children for the offence in the normal criminal courts. This might be, for example,
because of the seriousness of the alleged offence, or because the child has committed a large
number of offences, or because the children’s hearing system has exhausted the good that it can
redidticaly do.® If the child, on prosecution, pleads guilty or is found guilty after trial, the criminal
court has the power, and sometimes the duty,'® under the Crimina Procedure (Scotland) Act

1975, to seek advice from a children’s hearing as to how it should dispose of a case, ie what

104 See footnote 82. Also see A Cleland & E Sutherland Children's Rights in Scotland Edinburgh: W
Green/Sweet & Maxwell 1996 at 230.

105 Information obtained from annotations by Professor K McK Norrie to the Children (Scotland) Act 1995
in the Butterworths edition of the United Kingdom Statutes.

106 The High Court normally has a discretion whereas the Sheriff Court is obliged to refer the case to a
children’s hearing for disposal.
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sentence, if any, is gppropriate, or to remit the case to the children’s hearing for disposal by them.

4.92

In assessing the children’s hearing system, the following observations with regard to the

efficiency of the system as opposed to a court-based system for dealing with children who offend

are significant:'%’

Increasingly, however, public opinion requires young persons to be accountable for their
crimes and greater precedence is given to the needs of the victim as well as the offender.
It is clear that some young offenders are resistant to rehabilitation, and will continue to
offend until they pass out of the hearings system and into the courts. Mid-adolescenceis
the peak age group for offending and a substantial percentage of those appearing in the
adult crimind justice system are young personsaged 16 and 17. This poses two questions:
firgt, do the disposas available to the hearing discourage recidivism? Secondly, if not - as
seemsplaushblefor at least a hard core of offenders - how can the hearing deal with these
children better? One option might be to allow the hearing better access to some of the
disposal s the courts can make in respect of young adult offenders - for example, intensive
probation schemes. Some progress is being made in this direction, with a number of
intensive supervision schemes currently under trial in Scotland for young offenders under
compulsory supervision requirements.

A fina issue in this area is whether it would not be more appropriate for all young
offenders to the age of 18 to be dealt with, or at least disposed of, by the hearing rather
than the courts. Experience shows that young offenders tend to progress fairly rapidly
towards a custodial sentence once they enter the criminal court system. Offenders under
18 who are still under existing supervison requirements can be referred to a hearing rather
than prosecuted in the criminal courts, and even offenders who are not subject to existing
supervision requirements, but still under 18, can be remitted to the hearing for disposal,
rather than sentenced after being found guilty in court. Y et, in practice this power israrely
exercised. Currently, official guidelines on the interaction between crimina justice and
social work services recommend that greater use should be made of the hearings system
for young offenders and that local authorities should make a suitable range of facilities
available to hearings making disposals. However, there is anecdotal evidence that sheriffs
gtill tend to perceive the hearing as a* soft option’ for repeat offenders and that children are
sometimes discharged from supervision requirements before they reach 16 in the belief
[that] the courts will be better able to deal with them.

It would be aclearly retrograde step to retreat from the hearings model to a purely court-
based system for dealing with children who offend. The most radical approach to reform
of the hearings system then would be to acknowledge that the Kilbrandon ideal of treating
children in need, and children who offend, within an identical regime, as both *childrenin
trouble , isflawed or at least outdated. These can be seen as two groups of children with
quite different problems, in which case any system dealing with them needs different

107

Edwards and Griffiths Family Law supra at 243 - 244.
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powers of disposal and/or treatment to respond effectively. Yet, ... there is as yet no
empirica datato disprove the Kilbrandon thesis that delinquency is a product of social and
family conditions, and thus no reason to begin applying the adult justice model to children
who offend.

Sentencing

4.93 It hasbeen pointed out that, apart from the children’ s hearing system, there is no specialised
court for children in Scotland and that children are sometimes prosecuted in the normal courts.*®
These courts, in sentencing a child offender, have the full range of disposals open to them. The
disposals are: detention, fines, caution for good behaviour, probation, supervised attendance,
community service, admonition, absolute discharge, disqualification from driving a motor vehicle
and payment of compensation to the victim. Children are detained in a young offenders institution

rather than imprisoned in an adult prison.’®®

Guidelines for disposals by children's hearings

4.94 Reference has aready been made to the disposals that can be made by a children’s
hearing,™° to a proposal that the range of disposal options available to the hearings may be
expanded,™ and to the fact that the Act is founded upon certain principles.**> These principles
establish abroad framework for dl decisons by children’s hearings. Of importance is the 'no order’
or 'minimum intervention' principle, implying that hearings and courts need to be certain that

making an order will be better for the child than making none at all.**?

4.95 Moreover, achildren’s hearing can make a disposal or decision, in terms of section 16(5)

of the Act, which is inconsistent with the child’s welfare if it is considered that there is a risk of

108 See par 4.91.

109 Information supplied by Dr David Nichols of the Scottish Law Commission.
110 See par 4.85.

111 See par 4.85.

112 See par 4.71 and 4.72.

113 Section 16(3) of the Act.
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serious harm to the public.*

Legal representation

4.96 Both the child and parents are alowed to bring along one person to accompany them to a
children’s hearing.**®> This may be a person providing support, but may very well be alawyer.°
The scope for legal representation at a children’s hearing is limited by the fact that legal aid is not
avalable. Non-availability of lega aid is commonplace in tribunal proceedings, and was originally
intended to foster the non-adversarial spirit of the hearing process.™’ It is probably intended that
the safeguarder, who may be appointed to represent the interests of the child and who has a
function smilar to that of acurator ad litem in court proceedings, should be in a position to fulfill
therole of alega representative, although the safeguarder may not necessarily be alawyer. There
have been proposalsin Scotland that the role of the safeguarder should be expanded to something
approaching a child advocate, but they have not been implemented.™

4.97 In terms of section 92 of the Act, which section amends section 29 of the Lega Aid
(Scotland) Act 1986, legal aid is available to the child and any relevant person in relation to the

child in, among others, the following instances:

* An appeal to the sheriff against a decision of the children’s hearing to grant a
warrant to find and keep or to keep a child in a place of safety;

* an appeal against any other decision of a children’s hearing;

* an gpplication to the sheriff for afinding as to whether the grounds for referral are

established and an application for the review of such afinding; and

114 According to Edwards and Griffiths Family Law supra at 233 this kind of disposal, such as committing
the child to secure accommodation, is difficult to square with the origina Kilbrandon philosophy.

115 See the discussion of children’s hearings in par 4.80 et seq.
116 Edwards and Griffiths Family Law supra at 231.

117 Ibid.

118 Ibid 232.
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* appeals to the sheriff principal or to the Court of Session.

4.98 Inthefirst instance mentioned above legd ad is available without inquiry into the resources
of the child or the relevant person. In the other instances legal aid will be granted if the granting
authority™ is satisfied that legal aid would bein the interests of the child and, after inquiry into the
financid circumstances of the child and relevant person, that the expenses of the case cannot be met
without undue hardship to the child or relevant person. Legal aid consists of representation by a

solicitor and, where appropriate, by counsel.

Conclusion

4.99 Itisevident from the survey above that the three countries focussed upon have devel oped
child justice models suited to each country's individual needs. New Zeaand, on the one hand,
having had a more welfarist approach to children accused of crimes prior to the introduction of the
1989 Children, Y oung Persons and Their Families Act, has now adopted a justice model with the
law being made responsive to the needs of child offenders, their families and communities.
Scotland, on the other, have - since the Kilbrandon Committee's report - always had an approach
of dealing with children (be they accused of crimes or in need of care) on the basis of welfare
principles. The Ugandan example, perhaps leaning more towards a justice approach, retains
diversion mechanisms and involves the community at an early stage of the conflict resolution
process. Although the project committee regards none of the models referred to as a blueprint for
achild justice sysem in South Africa, they were found to be useful both in the sense that they are
representative of various foreign child justice models and in stimulating a debate about the creation

of anew model suitable for our purposes.

4.100 In deciding where to place the proposed South African model within the welfare/justice
divide, the project committee has noted the debates on the welfare versus justice models which
have unfolded during the twentieth century. The international history of “juvenile justice” began
inthe USA at the beginning of the early 1900s. This saw the development of separate courts and
systemsfor dedling with children accused of crimes. The approach was focussed on rehabilitation

119 Which may be the sheriff or the Legal Aid Board.
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and as the years passed, the welfare of the child came to outweigh the notion of crimina
responsibility. This process, though well-intentioned, began to erode the due process rights of
children and placed them at ahigher risk of institutionalisation “for their own good”. The leaning
towards this welfarist approach ended in 1967 with the US Supreme Court case I n re Gault.**
Inthis case a 15 year old boy named Gerald Gault was accused by a neighbour of having made a
“lewd” telephone phone call. The boy was brought before an administrative tribunal. He was not
legdly represented (as this was not a court), his parents were not notified, the complainant did not
testify, there was no record of the proceedings and no right to appeal. The tribunal decided that
Gerald Gault should be sentenced to a state industrial school until the age of 21 years. The
Supreme Court found that children were “persons’ in terms of the due process clause of the

constitution and were therefore entitled to due process rights.

4.101 Aswill emergelater in this Discussion Paper, the project committee has opted for an inter-
sectora model which follows a primarily justice approach with welfare support mechanisms. The
model focuses on diversion options which promote accountability coupled with a vigilant approach

to the protection of the due process rights of children.

120 387 U.S.1(1967).
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5. PRINCIPLES AND FRAMEWORK

I ntroduction

51 Inrecent years the enshrining of principles within the body of child justice legidation has
found favour internationally, for example in New Zealand and Uganda. There are a number of
internationa instruments which can be drawn on in order to crystallise what the relevant principles
should be. The United Nations Convention on the Rights of the Child, referred to above, is a
binding instrument and provides a backdrop to relevant sectionsin the Congtitution such as sections
28 and 35. Other international instruments which have a direct bearing on the subject of young
people in conflict with the law are the 1990 United Nations Guidelines for the Prevention of
Juvenile Delinquency (known as the Riyadh Guidelines); the 1985 United Nations Standard
Minimum Rules for the Administration of Juvenile Justice (known as the Beijing Rules), and the
1990 United Nations Rules for the Protection of Juveniles Deprived of their Liberty (known asthe
JDLSs). Although not legally in force, the African Charter on the Rights and Welfare of the Child

isauseful document for the purposes of defining relevant principles.

52  Comment was invited in Issue Paper 9 on the question as to whether and in what way

identified principles should be incorporated into proposed legidation for children. The following

four options were put forward for consideration:

0] Generd principles could be set out at the beginning of the legidation.

(i) Principles pertaining to a particular section could be set out at that section where they
could be used to assist with interpretation of those provisions, for example principles
relating to sentencing.

(i) A combination of the above two options could be applied.

(iv)  Principles could be incorporated as provisions within specific clauses.
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5.3 Itwasaso pointed out that, in addition to principles, the objectives of the legidation could
be set out in order to enlighten all persons involved with the administration of such legidation as
well asthe public at large.
Comment on Issue Paper 9

Written responses
54  Mog respondents did not comment on the inclusion of principleswithin the legidlation. The
Association of Law Societies did not support the proposal that general principles be included in

the legidation as these principles are aready included in the Constitution.

Responses to questionnaire

INCLUSION OF PRINCIPLES RESPONDENTS SUPPORTING
i) a the beginning of the legidation 10

i) in the particular section 30

iii) acombination of (i) and (ii) 70

iv) incorporated within specific clauses 5

V) no response 18

vi) other 8

Evaluation and recommendations

5.5  The South African Condtitution and international instruments give an outline of what should
be included in afuture South African child justice system. In line with these principles the project
committee is of the view that the over-all approach should aim to promote the well-being of the
child, and to deal with each child in an individuaised way. A key aspect should be diversion of
cases in defined circumstances away from the criminal justice system as early as possible, either to

the welfare system, or to suitable diversion programmes run by competent staff. There should be
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a vigilant approach to the protection of due process rights. The involvement of family and
community is of vital importance, as is sengtivity to culture, tradition and the empowerment of
victims. There should be an emphasis on young people being held accountable for their actions.
This should be done in a manner which gives them an opportunity to turn away from criminal
activity.

5.6  Children going through the crimind justice system should be tried by a competent authority
(with legal representation and parental assistance) in an atmosphere of understanding conducive
to his or her best interests. The child should be able to participate in decision-making. All
proceedings should take place within the shortest appropriate period of time and there should be

Nno unnecessary delays.

5.7  Indeciding on the outcome of any matter involving a young offender, the presiding officer
should be guided by the principle of proportiondity, the best interests of the child, the least possible
restriction on the child’ s liberty and the right of the community to live in safety. Depriving children
of their liberty, either whilst they await trid or as a sentence, should be a measure of last resort and
should be restricted to the shortest possible period of time. Mechanisms for ensuring all of this
need to be built into the child justice system.!

Does the ratification of the CRC have immediate consequences for South Africa?
5.8  Section 39(1) of the Constitution provides that regard must be had to international law
when interpreting the Bill of Rights. In S v Makwanye & Mchunu? Chaskalson P stated that
“international agreements and customary international law provide a framework within which

Chapter 3 (of the Constitution) can be evaluated and understood”.

59  Barie?discussing an Audralian case in which the majority of the High Court of Australia

1 A Skelton ‘Developing a juvenile justice system for South Africa: International instruments and
restorative justice’ (1996) Acta Juridica at 180 - 196.
2 1995 (3) SA 391 (CC) par 35.

3 GN Barrie ' Legitimate expectation and international treaties’ (1997) SALJ at 474.
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held that the fact that the CRC was not incorporated into Australian law, did not mean that its
ratification was of no significance for Australian law. He draws a comparison between Australian
and South African law and states:*

In Australian law, as indeed in South African law (Pan American World Airways
Incorporated v SA Fire & Accident Insurance Co Ltd 1965 (3) SA 150 (A); section 231(4)
of the Congtitution of the Republic of South Africa, Act 108 of 1996), the provisions of an
international treaty to which the country is a party do not form part of municipal law unless
those provisions have been validly incorporated into the country’ s municipal law by statute.
This principle has as its foundation the proposition that the making and ratification of
treaties fall within the province of the legidature (Parliament). Consequently atreaty which
has not been incorporated into Australian municipal law cannot operate as a direct source
of individual rights or individual obligations under Australian law.

5.10 Thisview seemsto bein accordance with the legal position in South Africa. Section 231(4)
of the Constitution provides that “any international agreement becomes law in the Republic when
it isenacted into law by nationd legidation; but a self-executing provision of an agreement that has
been approved by parliament is law in the Republic unless it isinconsistent with the Constitution

or an Act of Parliament.”

5.11 In a discussion on the status of the Convention on the Elimination of All Forms of

Discrimination Againgt Women, Dugard comments:®

The Convention on the Elimination of All Forms of Discrimination Against Women ... (has)
aready been sgned and will no doubt soon beratified. ... When incorporated into municipal
law in terms of section 231(3) our courts will be bound to apply it asif it were an ordinary
Statute.

5.12 It would appesr that even if specificdly ratified, an international treaty or standard rules or
general guidelines lack legal obligatory force and are referred to as ‘ soft law’ or non-legal rules.
Thereis, however, agrowing body of consensus that such documents embody some form of pre-
legd, mord or political obligation and can play a significant role in the interpretation, application

and further development of existing law. Quite often they become more directly relevant through

4 Ibid at 475.
5 JDugard ‘ The role of International law in interpreting the Bill of Rights' (1994) SAJHR at 214.
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incorporation in binding international instruments, domestic laws and court judgments. It is clear
then, that it is necessary for us to enact in domestic law those principles from the international

instruments that we wish to base our new system of child justice upon.

The International 1nstruments

5.13 Theinternationa instruments read together with the South African Constitution are useful
in two respects. Firdly, they may be incorporated into legislation to guide interpretation and action
within its scope. Secondly, they can offer guidance in the legidative process by providing
standards that new child legidation should meet.

5.14 Theinternationd instrumentsthat govern child justice are both binding and non-binding in
nature and have been in existence for several decades. The 1955 Standard Minimum Rules for the
Treatment of Prisoners had already set out the principle of separation of ‘young prisoners from
adultsin custodid facilities and the separation of convicted detainees from awaiting trial prisoners.
The International Covenant on Civil and Political Rights (CCPR) reiterates these principlesin the
form of 'hard law’, as well as prohibiting the death penalty for persons found guilty of a crime
committed when they were under the age of 18 years. The CCPR specifically states (article 14.4)
that “in the case of juvenile persons, the [court] procedure shall be such as will take account of

their age and the desirability of promoting their rehabilitation”.

5.15 Having ratified the CRC, it isclear that South Africa now incurs the obligation spelled out
in the Convention regarding submission of reports to the Committee on the CRC. The ratification
adso establishesalegal framework for the recognition of children’srights. Areas of domestic law

will have to be reviewed in the light of the provisions of the Convention.®

5.16 Therearevarious provisions within the Beijing Rules and the Riyadh Guidelines that seek
to enhance the role that the courts and the judicial officers should play in the child justice system.

6 J Sloth-Nielsen ‘Ratification of the UN Convention on the Rights of the Child: Some implications for
South Africa’ (1995) SAJHR at 419.
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The Beijing Rules

5.17 Rule 6 isamed at alowing discretionary powers at al levels of criminal proceedings to
ensurethat those charged with the function of administering justice in cases involving children do
S0 in amanner that will ensure an outcome most appropriate to the needs of each individual case.
The need to curb the abuse of discretionary powers is clearly recognised and the provision
accordingly urges the adoption of measures that could enhance accountability in the exercise of

such discretion.’

5.18 Theadverse effects of stigmatisation and labelling of children are addressed by rules 8 and
21 which provide for the protection and non-disclosure of identity in the course of court

proceedings and in the use and safekeeping of records.

5.19 Theinvestigation and prosecution are subject to the following considerations in terms of
rules 10 and 11:

* notification of parents or guardians without undue delay in the case of the apprehension of
ajuvenile,
* judicial consideration of release without undue delay,

* respect for the legal status of the child at all times,

* consideration of disposal of the case without recourse to formal hearings,

* referral to the community or other services requires consent of the juvenile or of parents
or guardians,

* provision for temporary supervision and guidance, restitution and compensation of victims.®

7 HA Strydom, JL Pretorius and ME Klinck International Human Rights Standards Vol 1 ‘The

Administration of Justice’ Durban: Butterworths 1997 at 16.
8 Ibid at 17.
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5.20 Rule11.2 dressesthat diversion may be used at any time of the decision making process -
by the police, prosecution or other agencies such as the courts, tribunals, boards or councils. Rule
11.3 emphasises the importance of obtaining the consent of the child or his or her parent or
guardian to the recommended diversionary process. These considerations serve to avoid the stigma
of a formal conviction and sentence and to provide for alternatives at any stage of criminal
proceedings, especialy where the offence is of a non-serious nature and some form of social

control and rehabilitation by alternative institutions is deemed appropriate and constructive.

5.21 Therulesaso dea comprehensively with the situation where a child is deprived of her or
hisliberty. Rule 13 prescribes that -

* detention pending trial should be used only as a measure of last resort and for the shortest

possible period of time;

* detention pending trial should wherever possible be replaced by aternative measures such
as close supervison, intensive care or placement within afamily or in an educational setting

or home;

* juvenilesin detention pending trial shall be kept separate from adults and shall be detained

in a separate institution or a separate part of an institution also holding adults;

* while in custody, juveniles shall receive care, protection and all necessary individual
assistance - socid, educational, vocational, psychological, medical and physica - that they

may require in view of their age, sex and personality.

5.22 The rules on adjudication and disposition of cases (rules 14 - 18) promote proceedings
according to the principles of afair and just trial and which take into account the best interests of
the child. Rule 15 grants the child the right to have legal representation or to apply for free lega
aid where there is provision for such legal aid in the country. The Rules further stress the

importance of finding a solution that will reflect the proportionality between the offence, the



84

interests of the child and that of society. Rule 16 requires that before a competent authority renders
sentence, the background and circumstances in which the juvenile is living or the conditions under
which the offence has been committed shall be properly investigated so as to facilitate judicious
adjudication of the case. The need for professional education, in-service training and refresher
coursesis advocated by rule 22 which further stipulates that juvenile justice personnel shall reflect

the diversity of juveniles who come into contact with the system.

The Rivadh Guidelines

5.23 The Guidelines are based on the assumption that the “prevention of juvenile delinquency
is an essential part of crime prevention in society”. The Guidelines thus adopt a child-centred
orientation and favour preventative programmes that focus on the well-being of young persons and

their development in partnership with society and community-based programmes.

5.24 The Guidelines provide a framework for state and non-state programmes alike. State

involvement can be summarised as follows:

* preventative action should include an analysis of the problem, inventories of programmes
and services, co-ordination of preventative action between governmental and non-
governmental agencies, inter-disciplinary co-operation between different levels of

governmental and non-governmental agencies,

* provision of an educational system that could effectively educate children on social norms

and values and that could provide preventative programmes and strategies;

* the mass media should be encouraged to minimise the level of pornography, the use of
drugs and violence and demeaning and degrading behaviour in presentations and to

promote egalitarian principles and roles;

* the juvenile justice system should protect the rights and well-being of young persons,

prevent victimisation, abuse and exploitation, restrict and control the accessibility of
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weapons and make provision for the implementation of the UN Standard Minimum Rules

and Guidelines on Juvenile Justice and the Prevention of Juvenile Delinquency.

5.25 Itisquite unfortunate that the Guidelines should make reference to ‘juvenile delinquency’,
when in section 5(f) it clearly statesthat the labelling of ayoung person as a‘deviant’, * delinquent’
or ‘pre-delinquent’ often contributes to the development of a consistent pattern of undesirable

behaviour by young persons.

The United Nations Rules for the Protection of Juveniles Deprived of their Liberty

5.26 Rules17 and 18 of these 1990 rules dedl extensively with children detained whilst awaiting
trial. All efforts should be used to apply alternative measures and when preventative detention is
necessary, juvenile courts and investigative bodies shal give the highest priority to the most
expeditious processing of such cases to ensure the shortest possible period of detention.

Rule 18 sets out the conditions under which an untried juvenile may be detained:

* juveniles should have the right to legal counsel or legal aid and to communicate regularly

with their legal counsel;

* juveniles should be provided, where possible, with opportunities to pursue work, with

remuneration, and to continue education or training, but should not be required to do so;

* juveniles should receive and retain such materials for the leisure and recreation as are

compatible with the interests of the administration of justice.

5.27 Therules contain an extensive section on the management of juvenile facilities.

The Convention on the Rights of the Child®

9 T Hammarberg ‘ Justice for children through the UN Convention’ in Justice for Children Dordrecht:
Kluver Academic Publishers 1994 at 62 states. "The philosophy behind the Convention is that children,
too, are equals; as human beings they have the same value as grown-ups. The right to play underlines
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5.28 Artice40(1) of the CRC emphasises that the treatment of a child in conflict with the law
should take account of, among other things , the desirability of promoting the child’ s reintegration
and the child’s assumption of a constructive role in society and in article 40(4) sets out a variety
of dispositions which should be consdered and which would effectively enable a custodial sentence
to be avoided. The Beijing Rules echo this approach in Rule 5:

Thejuvenile justice system shall emphasise the well-being of the juvenile and shall ensure
that any reaction to juvenile offenders shall always be in proportion to the circumstances
of both the offenders and the offence.

5.29 Rule 11 of the Bejing Rules encourages the use of ‘diverson’ for young people committing

al but the most serious offences.

5.30 Theinternationa principles aswell as the Constitution guarantee the due process rights of
the child. Article 40 of the CRC states that the child must have the benefit of afair trial. Most of
these elements come into play prior to the tria itself; the right to be informed clearly of the exact
charges being levelled, the right to be presumed innocent, the right not to be forced to confess or
to give incriminating evidence and the right to legal assistance. The trial itself cannot be deemed
fair if any of these rights have been previoudy violated. Article 40 also emphasises the child’ s right
to be treated in a manner consistent with the promotion of the child’'s sense of dignity and worth
and which takes into account the child’'s age. The parents of the child should normally be present
at juvenile proceedings, and the child’s privacy respected - implying that the case should be held
in camera and that the child’ sidentity should not be divulged by the authorities or the press.

5.31 The African Charter on the Rights and Welfare of the Child, 1990, is different from the
CRC in that the former includes a section on the responsibilities of children which is absent from

the latter. The African ethos places “rights’ within the context of collective and individual

that childhood has avalue in itself; these years are not merely atraining period for adult life. Theidea
that children have equal value may sound like atruism, but it is, in fact, aradical thought - not at all
respected today."
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“responsibilities’.*° In the African Charter “responsibility” refers to the explicit duties to which
every child isautomatically subject, such as the duty to ‘work for the cohesion of the family... and
to assist themin case of need’. South Africais now a signatory to the African Charter,* although
itisnot yet in force. However, the question of the child’ s responsibilitiesin proposed child care
and protection legislation has been raised in various forain this country.*? The opinion has been
expressed that children’s rights cannot be viewed in isolation and that emphasis should not be
placed soldly on children’ srights to the exclusion of the rights of their parents and the community
at large. Further, the Charter emphasi ses the responsibilities of parents and communities for the
well-being, growth and development of the child, and the project committee proposes including
principlesin the proposed |legidation which reflect the importance of parental responsibility, as well
asthe child’ sright to maintain family contact.

Framework derived from the South African policy documents

5.32  South African policy documents have recently endorsed international principles that govern
the manner in which children who find themselves in trouble with the law should be treated by the
lega system. Linked to international developments is the recent endorsement in the National
Crime Prevention Strategy and the IMC’s Interim Policy Recommendations of the need to
introduce restorative justice values, principles and practices for child justice. Restorative justice
relies on reconciliation rather than punishment, on offenders accepting responsibility for their
behaviour, and on the involvement of victims in the negotiation of an agreement or outcome
including restitution, which may be symbolic. Restorative justice practices facilitate the
reintegration of the offender back into society,*® drawing on community-based and indigenous
models of dispute resolution. In line with national policy, the restorative justice approach forms

part of the framework underpinning a new child justice system.

10 J Sloth- Nielsen and B van Heerden ‘New Child Care and Protection Legidation’ (1997) Stellenbosch
Law Review at 261.

11 South Africa became a signatory in October, 1997.
12 SA Law Commission ‘ The Review of the Child Care Act’ Issue Paper 13 at 16.
13 CRC article 40(2).
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5.33 The overwhelming response to the questionnaire in respect of the placement of the
principlesin the legidation was that there should be principles governing the administration of the
child justice system at the beginning of the legislation and that principles pertaining to a particular
section should be set out at that section, where they could be used to assist with the interpretation

of those provisions.

5.35 The project committee has decided to follow the approach suggested above and
recommends that not only certain general principles be included in the proposed legidation, but
also alist of objectives that can be effective in guiding all role-players in the operation and
interpretation of the proposed legidation. The objectives and general principlesidentified by the

project committee are the following:

Objectives
. To promote the spirit of ubuntu in the child justice system;
. to promote the child’s sense of dignity and worth;
. to protect the child's procedural rights;
. to reinforce the child's respect for human rights and fundamenta freedoms of others

through holding the child accountable for his or her actions and safe-guarding victims
interests and the interests of the community;

. to promote reconciliation, restitution and responsibility through the involvement of parents,
families, victims and communities by means of a restorative justice approach;

. to provide for appropriate sentencing of children who have been convicted of offences;

. to promote co-operation between al Government Departments, other organisations and

agenciesinvolved in ensuring an effective child justice system.

14 Academics and jurists caution against attempting to define an African notion in aforeign language. See
Y Mokgoro ‘Ubuntu and the law in South Africa’ Seminar Report: Constitution and the Law October
1997 where she states that it has “been described as a philosophy of life, which in its most fundamental
sense represents personhood, humanity, humaneness and morality; a metaphor that describes group
solidarity where such group solidarity is central to the survival of communities with scarcity of resources,
and afundamenta belief that Ubuntu ngumuntu ngabantu/ motho ke motho ba batho ba bangwe, which
literally translated, means “ahuman being is a human being because of other human beings’.
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Principles

The principle that al responses to children accused of crimes must be in proportion to the
circumstances of both the child and the nature of the offence, and that a child must not be
treated more severely than an adult would have been in the same circumstances.

The principle that children must be dealt with in a manner which respects their cultura
values and beliefs and that they should be addressed in language that they understand.
The principle that all child justice matters must be dealt with speedily.

The principle that a child must at al times be given an opportunity to express an opinion
and to be involved in the making of decisions affecting him or her.

The principle that no child must be unfairly discriminated against and that children must
have equal accessto available services.

The principle that no child must be deprived of hisor her liberty unlawfully or arbitrarily.
The principle that arrest, detention and imprisonment must be used only as a measure of
last resort and for the shortest appropriate period of time.

The principle that no child must be placed in aresidentia facility for the sole purpose of
gaining access to services.

The principle that every child deprived of liberty must be separated from adults unlessit is
considered for educational and training reasons not to be in the child’ s best interests.
The principle that every child must have the right to maintain contact with his or her family,
and access to health care and social services.

The principle that parents and families are responsible for the well-being and devel opment
of their children, and that they should be supported in thisrole.

The principle that parents and families have the right to assist their children in proceedings
under the proposed legidation and to participate in decisions affecting them.

The principle that children should not be discriminated against on the basis of lack of family
support or opportunities and that a child’s age should be a mitigating factor.
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6. AGE AND CRIMINAL RESPONSIBILITY

(1) Age and terminology

Current South African law

6.1 In both international and national law the definitions of juveniles as well as children are
directly or indirectly related to age. The term "juvenile”, however, may differ from that of "child".
The Constitution of South Africa, in section 28, defines a child as a person below the age of 18.
The Crimina Procedure Act 51 of 1977 providesfor specia procedures in instances where children
under 18 are dealt with after arrest and during court proceedings. Examplesin point are section
50(4) and (5) (duty to notify parent or guardian of arrest of person under the age of 18; duty to
notify probation officer of arrest of child under the age of 18); section 72(3) (accused under the
age of 18 entitled to be assisted at criminal proceedings by parent or guardian) and section 153(4)

(proceedings to be held in camera where the accused is under the age of 18 years).

6.2  The present Correctional Services Act 8 of 1959 defines a juvenile as a person under the
age of 21 years. Within departmental practice, however, the category "child" has now been
recognised as distinct from juvenile and children are those under the age of 18. In the new
Correctional Services Bill a definition of child has been incorporated, and the age limit of 18 is
used.

6.3  TheChild Care Act 74 of 1983 also definesa‘child’ to mean any person under the age of
18 years.

6.4  InlssuePaper 9 attention was drawn to the fact that both international law and national law
recognises the age of 18 years as the appropriate age for separation of young people from the adult
crimind justice system. The project committee therefore considered that no reform in respect of
this age would appear to be necessary. Respondents were requested to comment on the age of 18
as an upper age limit and aso on the choice of the terminology ‘juvenile’ or ‘child’ or ‘youth’ or

‘young person’ as this would be relevant to the title and wording used throughout the proposed
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legidation.

Comment on Issue Paper 9

Written responses

6.5 Most of the respondents agree with the international view that the age at which young
people should be separated from the adult criminal justice system is 18 years. Professor CJ Davel
of the University of Pretoria s Private Law Department, cautions that the CRC stipulates that a
child is a person below the age of 18 years “... unless, under the law applicable to the child,
magority is attained earlier” and submits that legidation should specificaly nullify the emancipation
of a person younger than 18 years to include such emancipated minor within the ambit of the

legidation.*

6.6  Whilst most respondents favoured the terms ‘ young person’ 2 or ‘youth justice’, there were
others who had more individual choices. Magistrate Rothman, a Commissioner of Child Welfare
at the Durban Magistrate’s Court, preferred the term ‘minor’. Many jurisdictions have adopted
theterm ‘child’ 2 in their nomenclature and Professor van Bueren® argues that the retention of the
term “child’ in thetitle of the statute serves as areminder to all who read and interpret the statute
that they are dealing with children. The Grahamstown office of the Attorney-General argues
strongly against the use of the term *child’:

1 It iswiddy accepted, though, that the protective rights in the CRC apply to al children below the age of
18 years, despite the possibility of emancipation below that age: see G Van Bueren The I nternational
Law on the Rights of the Child 1996 who points out that the 1985 Beijing Rules (rule2(2)(a)) defines a
“juvenile’ asa“child or young persons who under the respective legal systems may be dealt with for an
offence in amanner which is different from an adult”. This allows States to determine their own upper
age limit for ajuvenilejustice system, but it is argued that the juvenile justice rules in the CRC supplant
the limitation of the earlier Beijing Rules, and apply to al children below 18 years regardless of whether
national criminal law treats some young persons as adults.

2 In the New Zedand Children Y oung Personsand Their Families Act, 1989, ‘child’ refersto aboy or girl
under the age of 14 years, whereas ‘young person’ means a boy or girl over the age of 14 years but under
17 years.

3 See the Ugandan Children Statute, 1996, which defines a child as a person below the age of 18 years; the

Children (Scotland) Act 1995 defines a child as a person who has not attained the age of 16 years, or a
child over 16 and under 18 in respect of whom a supervision requirement isin force (section 93(2)(b)).

4 At the SA Law Commission/UNDP International Conference in Gordon’s Bay, November 1997.
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Some very serious crimes are committed by persons below the age of 18 years. These
youthful offenders often display amaturity in respect of their criminal actions which totally
belietheir age. Astheword ‘child’ isnormaly used to denote a person of immature mental
and physical development, it seems unredlistic to refer to these type of juvenile offenders
as ‘children’, especially so when they are closer to the benchmark age of 18 years old.

6.7  Comment from academics on the choice of terminology was varied. Professor FFW van
Oogten and Ms A Louw of the University of Pretoria found it “difficult to conceive of any reasons

why ‘juvenile’ as opposed to ‘child’, ‘youth’ or ‘young person’ should be unacceptable”.

6.8  However, Professor Davel of the same university supports the use of the term *child’ and
submits that the terms ‘juvenile’ and ‘ offender’ be avoided in al proposed legidlation so that we
may begin to move away from the labelling of children. Professor JH Pringoo of the Institute of
Criminological Sciences at the University of South Africa submits that the project committee's
criticism of theterm ‘juvenilejustice isjustified and suggests that prospective legidation enacting
criminal justice procedures for children and young persons may be called ‘ The South African
Children and Y oung Persons Act’.

Responses to questionnaire

TERMINOLOGY RESPONDENTS SUPPORTING
i) juvenile 24

i) child 48

iii) youth 9

iV) young person 55

V) other 0

Vi) No response 6
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UPPER AGE LIMIT RESPONDENTS SUPPORTING
i) 18 years 99

i) other 15

iii) no response 9

Evaluation and recommendations

6.9  Theresponsesindicate fairly widespread agreement on the rejection of the term “juvenile’.
The respondents were also clear that “youth”, although a popular term in many other countries,
is affected by the recent political past and, in South Africa, has been regarded as including people
up to the age of 35 years.® The remaining options were “child” and “young person”, and
respondents favoured these in virtually equal numbers. The project committee has decided to opt
for the term “child”. Thisis motivated primarily by section 28 of the South African Congtitution
which providesthat “achild’ isaperson under the age of 18 years, as well as the terminology and
definition of the CRC. A further impetus derives from the desire to integrate the work of this
committee with that being undertaken by other project committees of the Commission which
together will have an impact upon the development of a comprehensive body of law relating to
children. There is thus a need to use terminology consistent with that being used in other

investigations.®

6.10 Therductanceto use“child” by those who do not favour it appears to be based on the fact
that the term implies innocence and is associated with pre-adolescence. This feeling, however,
seems to be far more prevalent amongst English and Afrikaans speakers. In African languages the
equivalent word for “child” does not appear to carry this connotation, possibly because childhood
isasociad state that can apply to older persons who have not undergone the steps’ necessary for

transition to majority and is not defined by any specific cut-off age. Because people in their

5 See, for example, the definition of “youth” contained in section 1 of the National Y outh Commission Act
19 of 1996: “youth means persons between the ages of 14 and 35".

6 Chiefly the project committee on the Review of the Child Care Act and the project committee on Sexual
Offences Against Children.

7 Such asinitiation and formation of a separate household.
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twenties or thirties living a home who have not yet married are often referred to as “ children”, an

implicit association with “innocence” does not prevail.

6.11 Inrecommending the choice of the word “child” to describe persons under the age of 18
years, the project committee further recommends that the draft Bill proposed in this Discussion
Paper be named the “ Child Justice Bill”. Reference is made throughout the paper to the child justice
system, and child justice courts.

6.12 The project committee also regards the retention of the age of 18 years as the upper age
limit to be desirable in view of the general consensus among respondents and the fact that this age

appears to be unproblematic.®

6.13 The project committee acknowledges that in the proposed system there is a disparity
between the proposed ages at which children may be held in prison awaiting trial, and the age at
which they may be sentenced to imprisonment - 16 years is proposed as the minimum age for
admission to prison while awaiting trial, and 14 years as the minimum age for children to be
sentenced to imprisonment. It is possible that this discrepancy could be eliminated by selecting the
age of 15 years, which is the age set for compulsory schooling by the South African Schools Act
84 of 1996, and is the age below which children are prevented from working, according to the

Basic Conditions of Employment Act no 75 of 1977. Comment isinvited on thisissue.

(i)  Criminal responsibility

Current South African law

6.14 Thereisgeneral agreement that the test by which criminal responsibility® is determined is

whether the accused’s mental faculties were, at the time of the alleged offence, sufficiently

8 Cf SA Law Commission ‘Review of the Child Care Act’ | ssue Paper 13 1998 at 54.

9 CR Snyman Strafreg 3" edition Durban: Butterworths 1992 at 164 (note 5) states, with regard to the
Afrikaans term “toerekeningsvatbaarheid” that it is usually translated as ‘ criminal capacity’, ‘ criminal
accountability’ or ‘criminal responsibility’. The author does not prefer ‘criminal responsibility’,
however, since it may lead to confusion with the concept of crimina liability, which presupposes the
presence of al elements of liability.
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developed or unimpaired to render him or her capable of -

* appreciating the nature and quality of hisor her conduct;
* appreciating the wrongfulness of his or her conduct; and
* acting in accordance with an appreciation of the nature and quality or the wrongfulness of

his or her conduct.

6.15 Youth asadefenceto crimind responsbility is governed by two common law presumptions
which are based, either fully or partially, on physical age limits.®® First, a child under the age of
seven years (meaning a child who has not yet reached his or her seventh birthday) is irrebuttably
presumed to be doli incapax, irrespective of such child’'s actual mental capacity to appreciate the
nature, quality or wrongfulness of the act, and to control his or her conduct accordingly.™
According to Van Oosten? the test is a purely physical one. The second common law presumption
rules that a child between the ages of seven and fourteen years (the upper limit implying a child
who has not yet reached his or her fourteenth birthday) is rebuttably presumed to be doli incapax.
The burden of rebutting the presumption by establishing such child’s criminal responsibility rests
on the prosecution. Van Oosten argues that in principle this means that a mixed test which

incorporates both the physical and psychological elements, applies.®

6.16 The presumptions date back to Roman Law and were designed to protect children, but
practitioners and academics have noted that the doli incapax presumption is all too easily rebutted
and that it does not in fact present an impediment to the prosecution and conviction of young
people.* In practice, for instance, a mother of an accused child is frequently called to testify asto
whether her child understands the difference between right and wrong. An answer in the
affirmative is often considered sufficient grounds to rebut the presumption of doli incapax. It has

a0 been pointed out that generally the test when used in practice ignores the child’ s capacity to

10 FFW van Oogten ‘ Non-pathological criminal incapacity versus pathological criminal incapacity’ (1993)

SACJ 132.
11 Burchell and Milton Principles of Criminal Law 1991 at 200.
12 Ibid 133.
13 Ibid.

14 Ibid at 125.
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control his or her conduct in accordance with an appreciation of its nature, quality or
wrongfulness.™ The courts have noted that caution should be exercised where accused areilliterate,

unsophisticated, and moreover are children "with limited grasp of the proceedings”.*®

6.17 Thefact that many children do not enjoy legal representation during criminal proceedings -
many appear without parental assistance and are ill-equipped to defend themselves in criminal

proceedings - may have a bearing on decisions relating to the fixing of a minimum age of criminal

responsibility.

6.18 InIssue Paper 9 the following options for improving the present situation were put forward

for consideration:
0] Retention of the doli capax / doli incapax presumption, ie with alower threshold age of
7 years, but placing more emphasis on rebutting the presumption, such as including a

requirement that the state should lead expert testimony on an accused child’' s devel opment.

(i) Raising the lower age of crimina capacity from 7 to 10 years and retaining the presumption

for children over 10 years and under 14 years with certain safeguards.

(i) Parting with the rule of doli capax / doli incapax and raising the minimum age of criminal

responsibility to the age of 12 or 14 years.

Comment on Issue Paper 9

Written responses

Regarding the minimum age of crimina capacity, a common theme that has emerged from the

responses to the Issue Paper is the substantial support for raising this age, with aimost all

15 Ibid, and sources cited there.

16 SV M 1982 (1) SA 240 (N).
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respondents pegging the lower limit at a least 10 years'” athough some expressed a preference for
ahigher limit of 12 or 14 years.

6.19 Most respondents favoured the third option but were not specific as to whether the
minimum age should rest at 12 or 14 years. The National Institute for Public Interest Law and
Research (NIPILAR) strongly advocated for the creation of a dual system of welfare and justice
which hasdl children under 14 years being processed through the welfare system and children over
14 years through the justice system. The Department of Welfare and Population Development in
the Gauteng Province shares this gpproach with the added suggestion that not only the child under
14 years but also his or her entire family should be referred to social-work intervention which
would include aform of treatment to educate and support the family in respect of future negative

behaviour.

6.20 Mr D Oosthuysen of Justice College takes the view that criminal capacity should not be
central to the issue of the minimum age at which children should be taken through the criminal
justice system. He recommends a clause which will provide that children below a certain age are
not prosecuted, and that this should not be linked to any test regarding criminal capacity. Mr
Oosthuysen raises the possibility of exceptionsto this rule in the form of a specia certificate to be
issued by the Attorney-General.

6.21 Professor van Oosten and Ms Louw find the suggestion of the project committee that age
limits“should be linked to cultural conceptions relating to childhood and maturity” (paragraph 3.18
of the Issue Paper) unacceptable and demand scientific evidence in thisregard. The Issue Paper
does provide some statistical data indicating that less than 10% of cases are instituted against
children under 14 years. Professor Prinsloo refers the project committee to his own research
findings which indicate that -

... at least 21 % of all children appearing on criminal charges in court may be in need of
care. Theresearch aso confirms and reflects society’ s tolerance towards accused children
by the fact that the appearance of children of ages 11 and 12 years in crimina courts

17 Where countries have established an age of crimina responsibility below the age of 10 years, there has
been criticism from the United Nations Committee on the Rights of the Child.
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represents only 1.3%. Children of the ages 12 to 14 years represent a further 2.6% to
account for 3.9% of the population of young persons involved in the particular study and
socio-geographical area.

6.22 Superintendent Nilsson, the Provincial Police Commissioner of the Western Cape, has
submitted statistics of children arrested in 1996 in the Western Cape indicating that 13.9% (1 834
children) were under 14 years of age. In 1997 this percentage was 14.7% (2 045 children). These
statistics do not provide an indication of how many children were under 12, or older than 12 but
under 14. In hisandysis of the 1997 figures, though, Superintendent Nilsson asserts that the figures
show that “ youth offenders did not become younger on average, asis claimed in some circles’ .8

He supports the proposal that all children under the age of 12 years be referred to the Children’s

Court.
Responses to questionnaire
MINIMUM AGE OF CRIMINAL RESPONDENTS SUPPORTING
CAPACITY
i) retaining the present legal situation 47
i) raising the minimum age of criminal 63

capacity from 7 to 10 and apply the existing

rule to children over 10 years and under 14

iii) raising the minimum age to 12 or 14 25
iv) other 5
V) No response 4

18 N Nilsson ‘Andysis of Arrests of Y outh Offenders in the Western Cape from 1995 to 1997’ unpublished
documents, SAPS, Western Cape.
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Evaluation and recommendations

6.23  South Africa has one of the lowest threshold ages of criminal responsibility in the world.
Many academics and practitioners have argued that the minimum age should be raised in
accordance with internationa rules. The age set should be related to the age at which children are
able to understand the consequences of their actions. The age chosen should be framed within a

thorough understanding of children’s cognitive, emotional and social development.

6.24 Thefollowing table gives an indication of the minimum age of criminal responsibility in a

number of countries;*®

MINIMUM AGES OF CRIMINAL RESPONSIBILITY
s | 9 18 |
Bangla- Austra- Ethiopia | Austra- Canada Algeria Belarus Argen- Brazil
desh lia Philli- lia Cyprus Burkina Bolivia mark tina Colum-
Cyprus (ACT) pines (most Jamaica Faso China Egypt Belarus bia
India Kenya states) Korea France Croatia Finland Belgium Costa
Jordan Iran - Nepal Moroc- Mada- Germa- Iceland Bolivia Rica
Lebanon | (girls) Nicara- co gascar ny Iran - Chile Peru
Namibia Scot- gua Spain Niger Italy (boys) El Salva-
Nigeria land UK Uganda Senegal Japan Norway dor
Pakistan | Sri Lan- (except Yemen Tunisia Korea Peru Indone-
Sudan ka Scot- Uzbeki- Para- Sudan sia
Tanza- land) stan guay Sweden Poland
nia Roma- Portugal
Thailand nia Spain
Zimbab- Russian
we Fed
Rwanda
Ukraine
Vietnam
Yugo-
slavia

6.25 It hasto be stated, though, that in countries such as Brazil, Colombia and Peru, although
the officid age of criminal responsibility is given as 18, the actions of children from the age of 12

19 Obtained from UNICEF Internationa Child Development Centre (1998) Innocenti Digest 3 at 5 and from
‘Old enough to be acriminal? (1997) The Progress of Nations at 56.
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are subject to lega proceedings. Inthe United States of Americathe age of criminal responsibility
isestablished by state law. Only 13 states have set minimum ages, ranging from 6 to 12 years old.
Mogt states rely on common law, which holds that between the ages of 7 and 14 children cannot
be presumed to bear responsibility but can be held responsible.®

6.26 The Committee on the Rights of the Child congtantly refers, in its Concluding Observations
on State Party Reports, to the desirability of setting the highest possible minimum age? Countries
where the minimum age of crimina responsibility has been set at 10 or below have been particularly
criticised. The Committee was therefore gravely concerned about the fate of the 1969 Children
and Y oung Persons Act in England and Wales, which contained a provision to raise the age from
10to 14. The Act was never implemented and was finaly repedled in 1991 - just before the United
Kingdom became a state party to the CRC.%

6.27 The project committee recognises that the setting of a minimum age may be a somewhat
arbitrary exercise - as children mature at different rates, and one child of a particular age may differ
markedly in his or her understandings or perceptions from another child of the same age. This gives
riseto the question as to whether there should indeed be any prescribed age below which a child
is presumed to lack crimina capacity, and whether, instead, it would be feasible to hold an inquiry
in respect of each and every child to establish whether he or she has criminal capacity. In deciding

upon this issue, the project committee has had regard to the international instruments.

6.28  The Convention on the Rights of the Child requires the establishment of laws which set “a
minimum age below which children shal be presumed not to have the capacity to infringe the penal

law.”® The Beijing Rules (which were written prior to the CRC ), require that the lower age of

20 ‘Old enough to be acriminal? (1997) The Progress of Nations at 56.

21 Innocenti Digest 3 supra at 4 - 5. The CRC places a duty on state parties to establish a minimum age
below which children shall be presumed not to have the capacity to infringe penal law. The Beijing Rules
(Rule 4) recommend that when states establish such an age of criminal responsibility, “the beginning of
that age shall not be fixed at too low an age level bearing in mind the facts of emotional mental and
intellectual maturity”. The Commentary to the Rules points out that if the age were set too low or was
non-existent, the concept of responsibility would become meaningless.

22 Ibid.
23 Article 40(3)(a).
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criminal responsibility “should not be fixed a too low an age level, bearing in mind the facts of
emotiona, mental and intellectua maturity.”?* These international instruments thus unequivocally

require the setting of a specified lower age limit below which a child may not be prosecuted.

6.29 The project committee has identified three main approaches to the issue of minimum age
and crimina capacity. The first of theseis to retain the current common law rule that a child who
is seven or ten years old but has not yet turned 14 years is presumed to be doli incapax, with
additional measures to ensure enhanced protection of such children. The second approach isto
depart entirely from the doli incapax presumption, and to set a minimum age of prosecution, not
directly linked to the actual criminal capacity of the child. The third approach is to have adual or
“golit” level of minimum age of prosecution, setting a general minimum age, and providing specific
exceptions to that rule. The details regarding these approaches are set out below. The project
committee has found the question regarding the minimum age at which children can be taken
through the crimina justice system to be a complex and challenging one. It has been decided,
therefore, to set out the various approaches and comments and to call for comments and

suggestions from the respondents to this Discussion Paper.

The retention of the doli capax and doli incapax presumptions

6.30 The advantage of the doli capax and doli incapax presumptions is that they recognise the
need for younger children to be dedlt with differently from older children. This bears witness to the
fact that even in Roman times there was recognition of the fact that very young, immature children
should not be presumed to have criminal capacity. The presumptions aso alow for aflexibility of

approach, focussing on the individual child.

6.31 The crimina responsibility test linked to the doli incapax presumption as applied by the

courts has, however, been the subject of criticism by some academics. Snyman,® recording his

24 Rule 4.1.
25 Op cit 187.



102

disapproval, states that in practice the prosecution usually takes a shortcut by merely asking a child
whether he or she knew that the action concerned was wrong. Such an approach, firstly, negates
the fact that the test for criminal responsibility centres around the accused’ s mental capabilities, and
is not based on knowledge or the lack thereof. Secondly, the approach in practice only involves
one aspect of the accused' s knowledge, namely his or her knowledge of the wrongfulness of the
action, while the importance of the accused’ s knowledge of the factual content and consequences
of hisor her action isdisregarded. Thirdly, the approach applied has no reference to the accused’s
capacity to act in accordance with an insight into right and wrong (referred to as the conative
aspect of the test of criminal responsibility). Snyman contends that it goes without saying that a
child, before he or she can be regarded as criminaly responsible, has to have the necessary capacity
to resist and to control his or her will. It is quite common for children to act impulsively, or to
be influenced by adults or older children to such an extent that their resistance to what is wrong

is either non-existent or substantially less than that of a normal adullt.

6.32 Indmilar vein Van Oosten records that the courts have often paid mere lip-service to the
crimina responghbility test and while applying the test under the guise of criminal responsibility, it
is actually one of fault - which tends to confuse and identify these issues with one another.” He
arguesthat the test not only ignoresthe child’' s capacity to appreciate the nature and quality of the
act, but also the child's capacity to control his or her conduct in accordance with an appreciation

of its nature, quality and wrongfulness.

6.33 De Wet and Swanepoel® also mention the over-simplified test applied by the courts in
merdly inquiring whether the child knew that what he or she did was wrong. The authors contend
that in accordance with this test, it is more readily presumed that a child is criminally responsible
when committing a common law offence than when committing a statutory offence.®® Even when
achild knew that what he or she did was wrong, the child may nevertheless be so immature that

he or sheisincapable from refraining from that which is wrongful. De Wet and Swanepoel call for

26 Ibid.

27 Van Oosten op cit 133.

28 Strafreg 4™ edition by JC de Wet Durban: Butterworth 1985 at 111.
29 Thisis echoed by Snyman op cit 188.
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expert evidence to be led in establishing criminal responsibility in the case of children between

seven and fourteen similar to the hearing of such evidence in the case of mentaly ill persons.

6.34 It appears from the aforegoing that the smplified test of criminal responsibility of children
isgeneraly applied by the courts, is unsatisfactory. The assumption can be made that the problem
does not lie so much in the nature of the law rules regulating criminal responsibility but in the

application of those rules by the courts.

6.35 It is proposed, therefore, that if the doli capax and doli incapax presumptions are to be
retained in any future system, expert testimony must be led in each individua case in order to
establish that a child was not only aware of the wrongfulness of his or her actions, but also had the
capacity to act in accordance with that knowledge and the consegquences of the wrongdoing. The
proposed legidation should therefore demarcate the parameters of the test and make expert
testimony compulsory. An “expert” in this situation would be a psychologist or other professional
personwho has specific knowledge of childhood development who has undertaken a thorough

professional assessment of the child.*

6.36  In recommending a requirement that expert testimony in relation to each individua child
is compulsory, consideration must be given to the feasibility of this, given resource and capacity

constraints in South Africa, especially outside the few large urban areas.

6.37 Ashas been mentioned, the age of seven as a minimum age of crimina capacity, even off-
st by the doli incapax presumption, would constitute one of the lowest ages of criminal capacity
in the world, and countries with such low minimum ages have been criticised by the UN Committee
on the Rights of the Child, to which South Africa, due to ratification of the CRC, must regularly
report.

6.38 Inresponses to the Issue Paper there was support for the retention of the doli capax and

30 Cf sections 77 - 79 of the Criminal Procedure Act, 1977, where provision is made for an inquiry to be
conducted in the case of persons suffering from mental illness or defect relating to the capacity of the
accused to understand the proceedings, by the medical superintendent of a psychiatric hospital designated
by the court or other psychiatrists.
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doli incapax presumptions (provided that better protection for individual children is provided
regarding the rebuttal of doli incapax presumption). However, far more support was obtained for
an alternative option set out in the Issue Paper, which was the retention of the doli incapax
presumption for children under 14 years, but raisng the minimum age to that of 10 years - with the

additional protections regarding the rebuttal of presumption.

6.39 Comment is invited upon the approach of retaining the doli capax and doli incapax
presumptions, on the desirability and feasibility of providing additional evidentiary protections
regarding rebuttal, and of the appropriate minimum age of criminal capacity within this framework.

The adoption of a minimum age of prosecution

6.40 A second option isto depart from atest which is based on crimina capacity and to set,
ingtead, a minimum age below which a child may not be prosecuted. It has been pointed out that
the current rules applicable to the determination of what is presently termed ‘criminal capacity’ in
South Africa, do not in fact properly reflect the common law meaning of capacity: as far as achild
below the age of 7 is concerned, therule is one of substantive law and not an evidentiary rule, and
as far as the rebuttable presumption applicable to a child between 7 and 14 is concerned, the
present test excludes the second leg of the inquiry, namely, whether the child had the capacity to
control his or her actions in accordance with the appreciation of unlawfulness. It might therefore
be argued that the words * minimum age of prosecution’ rather than ‘ criminal capacity’ provide a
more accurate reflection of the threshold test, and additionally, it describes more accurately the
practical implications of the minimum age rule. The possibility of a minimum age of prosecution
was raised in the Issue Paper, but the responses on this point were obscured by the fact that the
guestion of a minimum age of prosecution was linked with the idea of every child below the
minimum age being dealt with in the Children’s Court. The project committeeis of the view that

it is advisable to separate these questions.

6.41 The suggestion that al children below the minimum age of prosecution should

automatically go through the welfare system via the Children’s Court has not found favour with
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Commissioners of Child Welfare,® who point out that this is not a necessary route in some
instances, and that it might unduly clog the Children’s Court. It is pointed out that not all very
young children who offend are necessarily in need of care, and that assessment by a probation
officer would enable those who arein need of care to be separated from those who can be required
to be accountable for their deeds through other mechanisms, such as a police caution, apology or

family group conference.

6.42 Inthe present welfare system in South Africa serious concerns have been raised about the
protection of children’s procedura rights in the Children’s Court system and in the institutions
linked to the application of Children’s Court procedures.® Concerns have to some extent been
addressed by the Regulations to the 1996 Child Care Amendment Act, which came into operation
on 1 April 1998, especidly as regards administrative transfers of children from care ingtitutions into
ingtitutions for more troubled children, and as regards administrative extension of the duration of
Children’s Court orders. In addition, the S A Law Commission project committee on the Review
of the Child Care Act, in Issue Paper 13, raises problems pertaining to the Children’s Court
procedure in Chapter 9. The project committee is therefore aware of the fact that the welfare
system is not necessarily a more “benign” option than the crimina process. Thus although the
project committee would like to see more cases being channelled through the Children’s Court, this
option should be reserved only for those cases where specific circumstances indicate that the child

may be in need of care.

6.43  Within the second option a minimum age of prosecution is set. Ages recommended by
different respondents to the Issue Paper included 14, 12 or 10 years of age. Within this approach
no exceptions are envisaged. Children younger than this age would therefore not be accountable

for their actions.

6.44 The advantage of this “minimum age of prosecution” option isthat it is easy to apply, is
predictable and equitable and does not require costly expert testimony. The disadvantage of the

31 Asbecame evident at a workshop with Children’s Court Commissioners conducted by a member of the
project committee at Justice Training College in October 1997.

32 See in general IMC In Whose Best I nterests? Report on Places of Safety, Schools of Industry and
Reform Schools 1996
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option isthat it isinflexible, and the setting of the minimum age is likely to be controversial. If the
age is set too high, many will be of the view that children below the age are “getting away with
crime’. If the age is set too low, young children charged with non-serious offences will be swept

into the net, and may not be sufficiently protected.

6.45 The project committee invites comment on the “minimum age of prosecution” approach as

well as on the actual minimum age which should be adopted.

Minimum age of prosecution with exceptions

6.46 The third option aso supports the idea of a minimum age of prosecution rather than a
minimum age of criminal capacity, but comprises a“dual level”. This means that whilst a general
age below which children cannot be prosecuted is set, certain specific exceptions to this rule might
be made.

6.47 Oneway inwhich thismight be doneisto link the exception to seriousness of the offence.
An example of thisisin the United Kingdom (excluding Scotland) where the general age below
which children may not be prosecuted is 14, but in the case of serious, violent crime children of 10
years of age may be prosecuted. It appears that this approach is not linked to any particular
rationale regarding crimina capacity, asit is unlikely that a child who lacks the capacity to commit
theft will necessarily possess criminal capacity when it comes to commit murder. It seems that the
approach is aimed at appeasing public concern regarding serious, violent offences committed by
children and ensuring that community outrage when the isolated serious offence is committed by

such children can be accommodated.

6.48 In considering the second and third options, it should be borne in mind that there are
indications that children younger than 12 years do not in practice receive sentences of
imprisonment,® nor are they often sentenced to attend a reform school. Both of these sentences

are residential care sentences at present which would be most likely to be used in cases where

33 See gatistics from the Department of Correctional Services on children in prison, reproduced in J Sloth-
Nielsen ‘ Juvenile justice review 1997’ (1998) SACJ 105 et seq.
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serious offences have been committed by young offenders. It can be concluded that either cases
where children below the age of 12 years are convicted of serious offences are very rare indeed,
or, dternatively, that non-custodia sentences or other options (such as referral to industrial schools
through the mechanism of a Children’s Court inquiry) are utilised by courtsin these cases. There
is thus the experience from practice, as well as considerable public support, for raising the age of

criminal responsibility to 12 or 14 years.

6.49 Thethird option as proposed by the project committee sets the minimum age of prosecution
at 12 (or 14) years and makes provision for a child of 10 years and above to be prosecuted for the

following serious and/or violent crimes:

@ murder,

(b)  rape,

(© indecent assault involving the infliction of grievous bodily harm,

(d) robbery with aggravating circumstances,

(e any offence referred to in section 13(f) of the Drugs and Drugs Trafficking Act, 1992 (Act
No. 140 of 1992), if it is alleged that the value of the dependence-producing substance in
guestion is more than R50 000,

) any offence relating to the dealing in or smuggling of ammunition, firearms, explosives or

armaments.
6.50 The project committee invites comment on the third option.
6.51 The proposed draft Bill provides for all the options reflected above by referring to a
minimum age of prosecution instead of mentioning specific ages. In view of the fact that the

second and third options provide for assessment of children who are below that minimum age but

older than 10 years, additiond provisions have been inserted at appropriate places to accommodate

these options.

(i)  Agedetermination
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Current South African law

6.52 It is not uncommon for South African children to be unaware of their ages and dates of

birth. In some cases even the parents of such children are unable to give particularsin this regard.

6.53 Interms of section 337 of the Criminal Procedure Act 51 of 1977 the presiding judicial
officer may estimate the age of a person if in any criminal proceedings the age of that personisa
relevant fact of which no or insufficient evidence is available. Courts have correctly indicated,
however, that the finding of the presiding officer may not be simply based on observation.* There
should be a proper attempt at finding evidence and in the absence of such evidence the accused

should, for example, be examined by a district surgeon.®

6.54 Therecent changesto the law concerning pre-trid child detention® put the question of age
determination firmly on the agenda. In the past “there were few benefits to be had by false
declarations of youthfulness. This changed dramatically with the introduction of section 29%” with
its twin cut-off points of 14 years and 18 years. It was, for juveniles and adults, all the more
tempting to deceive about age, since release from custody was more or less guaranteed”.® A

related problem reflects the converse: it aso became more tempting for officials to record ages

of arrestees on warrants as being 14 or over, since only then was the option of detention after first

appearance in court possible.

6.55 Documentary proof of ageisnot aways available, for several reasons, one of which is that

many children's births were not registered in the past. Alternative methods, such as examination

34 Sv Manyololo 1969 (4) SA 356 (E); Sv Job 1978 (1) SA 736 (NC).

35 A Skelton ‘Children, young persons and the criminal procedure’ in J A Robinson (ed) The Law of
Children and Young Personsin South Africa Durban: Butterworths 1997 at 106.

36 See the discussion of pre-trial detention and release policy below.
37 Section 29 of Act 8 of 1959, as amended by Act 17 of 1994 and re-amended by Act 14 of 1996.
38 J Sloth Nielsen 1994 - 1995 Juvenile Justice Review’ (1995) SACJ 331 at 335.
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by the district surgeon, are inexact and are not always hel pful when precise cut off points (like 14
or 18 years) have to be established.

6.56 Inthepast it has been argued that the best way in which to solve the problem of proof of
age (or lack thereof) would be to formulate a presumption that a child should be deemed to be the

age he or she claims to be until such time as the contrary is proved.®

6.57 However, given recent unfavourable experiences with the implementation of section 29 and
abuse by adults claiming to be children, this proposal may not be ideal. Monitoring of prisons by
the IMC* has revealed the presence of older persons incarcerated with children, claiming to be
children, as well as the converse: very young children, whose ages are reflected on the warrants

of detention as being 14 years or over.

6.58 ThelMC report concludesthat "the only answer to the problem in the long term is for the
birth date of every young person to be registered ...".** Respondents were invited in the Issue

Paper to come forward with proposals since, admittedly, there are no quick solutions to this issue.

Comment on Issue Paper 9

6.59 Most respondents were silent on this issue and some were of the view that the present
option of bringing a child before an appropriate court for determination of age at the earliest

possi ble opportunity is reasonable in the circumstances.

6.60 A more accurate method which is sometimes used in South Africais to have the child's
wrist X-rayed. This method determines bone age and whether the ulna epiphysis has started fusing
or hasfused. If the ulna epiphysis has fused, the bone age then corresponds to that of an 18 year

39 Community Law Centre Report of the I nternational Seminar on “ Children in Trouble with the Law”
1995.

40 A monitoring project involving NGOs was st up by the IMC to investigate the effects of the Correctional
Services Amendment Act 14 of 1996.

41 IMC Interim Policy Recommendations at 51.
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old.*? Itis, however, an expensive option. The Natal Society of Advocates suggests that the best
available option would be to have the child examined by a District Surgeon to determine age unless
a probation officer or social worker is able to determine it to the satisfaction of the court. The
Association of Law Societies supports the proposal that clear guidelines be created for all role-
players, namely probation officers, police and judicia personnel, in determining the age of children.
The office of the Attorney-General, Grahamstown, suggests that the provisions of section 337 of
the Criminal Procedure Act 51 of 1977 be re-enacted in child justice legidation until the ideal
position isreached where al births are registered. Superintendent Nilsson of the SAPS, Western
Cape, suggests that it would be helpful if youth assessment, reception and referral centres are
computerised and linked with the Department of Home Affairs to do enquiries any time of the day.
The Johannesburg office of the Gauteng Department of Welfare and Population Development is
of the view that if juvenile courts, victim support services, police child protection units and arrest,
reception and referral centres are in one building, it would be viable to aso have a doctor on the
premises to do the medical examination of victims and assist with the age determination of child

offenders.

6.61 Referring to the example of street children who live without any form of parental guidance
and who have been abandoned by society, the Tshwaranang Legal Advocacy Centre argues that
these children might well live by completdly different moral codes for survival and recommends that
al children who appear older but claim to be below 18 years, should be evaluated by a psychologist

to determine whether or not they are over the age of 18.

Evaluation and recommendations

6.62 The proof of age problem is one that, in the short term, could increase with a dedicated

42 In terms of asubmission by Magistrate A P McMahon , Johannesburg. See also A Skelton in JA Robinson
(ed) The Law of Children and Young Personsin South Africa supra at 166.
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Child Justice Act, rather than diminish.*® The project committee has surveyed the options currently
available and comes to the conclusion that there is no totally accurate method of age determination
which will answer the current problems. The long term solution remains that of registration of the
births of dl children. However, even if this process begins as from now, it will take 10 years before
it beginsto be of assstance to the child justice system. It istherefore necessary, in the view of the
project committee, to include provisions regarding the determination of age in the proposed draft

Bill to guide decision makers, the police, probation officers etc.

6.63 The palice officer isthefirst person who will come into contact with the child and will ask
the child hisor her age. In the normal course of events the police officer will either release the
child to his or her parents or guardians or deliver the child for assessment by a probation officer.
Where an arrested person claims to be under the age of 18 years but appears to the police officer
to be over 18, or where achild clamsto be younger than 10 years but appears to the police officer
to be older than 10, it is recommended that the police officer should take the child to a probation
officer for an age assessment, or, if a probation officer is not available, to adistrict surgeon for an
age estimation (thiswill be a genera age estimation based on a physical examination, and not based
on the wrist X-ray due to the costliness of the latter procedure). In cases where the probation
officer or district surgeon gives a clear assessment of the person’s age as 18 years or older, the
person should be deemed to be an adult and taken through the normal criminal courts. He or she
should, however, have the opportunity of raising the question of his or her age again at the first
appearance in court - see paragraph 6.67 for a discussion of the appearance of persons claiming
to be children when they appear in the adult court. In cases where the district surgeon provides
an assessment of age which isinconclusive about the age of the person, the police officer should

refer the child to the probation officer for further age assessment.

In cases where the district surgeon finds a child to be under the age of 10 years, such child should

not fall within the ambit of the proposed legidation if 10 is set as the minimum age of prosecution.

43 The IMC Interim Policy Recommendations, at 51, asserts that police and probation officers have said
that the promulgation of section 29 has led to an upsurge of young people claiming to be under 18 or
under 14 years.
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6.64 Inadl caseswherethereisuncertainty as to the age of the child, this should be taken up by
the probation officer. The project committee recommends that a special “assessment of age” form
be used by the probation officer to record details about the steps taken to ascertain the age of the
child. Working on al thisinformation the probation officer should make an age assessment for

the purposes of pre-trial decision-making.

6.65 If the probation officer is still uncertain as to the age of the child after making these
inquiries, he or she should cause the child to be taken to the district surgeon for age assessment.
The report of the district surgeon should be attached to the age determination form. In cases
where the district surgeon provides an estimation of age which is inconclusive about the age of the
person, he or she should refer the child back to the probation officer concerned for aged
determination by an inquiry magistrate. Proof of age or the completed determination of age form
should be handed to the magistrate at the preliminary inquiry.* Taking all this information into
account as well as questioning the child and calling for any further information which he or she may
require, the magistrate could make a deter mination as to the age™ of the child, which should be
entered into the record as the age of the child and should be considered to be his or her correct age
until such time as any contrary evidence is placed before that court or any other court.

6.66 The project committee further recommends that in making either an assessment or a
determination as to the age of the child, the probation officer, the inquiry magistrate or any other
officer presiding in acourt in terms of the provisons of the proposed draft Bill, should have regard

to all the evidence relevant to the age of the child in the following order of cogency:

. A valid birth certificate, identity document or passport;

. any other form of regigtration of birth, identity or age acknowledged by the Department of
Home Affairs,

. an estimation of age made by the district surgeon;

44 Discussed in Chapter 9.

45 This provision echoes section 337 of the Criminal Procedure Act which allows the presiding officer to
estimate the age of a person in criminal proceedings. In R v Hadebe and Another 1960 (1) SA 488 (T)
it was held that the presiding officer must say how he came to such determination, what evidence there
was, and whether reliance was placed on personal observation. This approach was followed in Sv Sibiya
1964 (2) SA 379 (N), Sv Buthelezi 1964 (3) SA 519( N), Sv Manyololo 1969 (4) 356 (E), Sv Mavundla
and Another, Sv Sibisi 1976 (2) SA 162 (N).
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. aprevious determination of age by amagistrate under the proposed legislation or under the
Criminal Procedure Act;

. statements from a parent, legal guardian, or aperson likely to have direct knowledge of the
age of the child; or astatement made by the child or person whose age is to be determined;

. secondary documentary evidence, such as a baptismd certificate, school registration forms,

school reports, and other evidence of asimilar nature if relevant to establishing a probable

age.

6.67 The project committee further recommends that where a person appearing in a court other
than the proposed child justice court discussed in Chapter 10 (ie an ordinary court) claimsto be
under the age of 18 years,*® the presiding officer should stand the matter down for an age
assessment. The person can then be assessed by a probation officer, using an age determination
form as described above, and if necessary he or she should then be taken to the district surgeon for
amedica age assessment. All the information gathered should then be presented to the presiding
officer of the court in which the accused person first appeared and the magistrate can make a

determination of age based on the information.

6.68 If the age of the person isfound to be below the age of 18 years and the trial has not yet
commenced, it is recommended that the presiding officer of the court in which the person first
appeared should transfer the matter to the inquiry magistrate for further proceedings under the
proposed draft Bill. In those cases where the trial has already commenced, the remainder of the
proceedings should be concluded before the presiding officer of the court that commenced hearing
the matter and such proceedings should be conducted in terms of the provisions of the proposed
draft Bill.

46 Evidence by aperson asto hisor her own ageishearsay - R v Kaplan 1942 OPD 232, Rv C 1955 (1) SA
86 (O).
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7. PRE-TRIAL PROCEDURES PERTAINING TO POLICE POWERSAND
INVESTIGATION

Current South African law and practice

7.1  Thepresent South African position isregulated by the Constitution, the Criminal Procedure
Act and the Correctional Services Act (as amended).! In addition, the CRC contains provisions
pertaining to police powers and duties.? The constitutional provision mirrors that to be found in
internationa instruments, and provides, with respect to children, that detention shall be used as a
matter of last resort only, and for the shortest appropriate period of time. Section 28(1)(g) aso
makes the point that the child has the additional right to be "treated in a manner, and kept in
conditions, that take account of the child's age."*® The Constitution provides further for specific

rights for all accused, detained and sentenced persons which also apply to children.”

Arrest

7.2  There are no provisions of the Criminal Procedure Act concerning arrest that apply
specificaly to children, save for section 50(4) discussed below. It has been noted that arrest® is the
primary method of securing the attendance of children in court in practice.® Other optionsin the

Criminal Procedure Act 51 of 1977 include awritten notice to appear in terms of section 56 which

1 Also see Chapter 2.

2 Article 37 provides that no child shall be deprived of his or her liberty unlawfully or arbitrarily. The
arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only
asameasure of last resort and for the shortest appropriate period of time. Detention includes detention
in police cells before first appearance in court.

3 This too refers to treatment by police and conditions and police célls.
4 Section 35 of the Constitution.
5 It isstill not clear how many children are arrested in South Africa annually. The only province for which

information on arrests of children in conflict with the law is available, is the Western Cape.
Approximately 14 000 children were arrested in 1997. The figure for 1996 is 12 500.

6 Arrest is used indiscriminately for both serious and minor offences. In some foreign jurisdictions,
distinctions between minor and serious offences are drawn and aternative methods of securing the
attendance at court of young persons involved in the commission of less serious offences are often used.
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can beissued by the police, and the use of a summons in terms of section 54.” However, their use
in practice has been hindered by reason of the fact that a written notice can only be issued for very
minor offences, and because of the necessity of locating a parent or guardian prior to the handing
over of awritten notice or summons for the purposes of warning the parent or guardian to attend
court proceedings. Similarly police bail which can be granted before first appearance in court at the
police station in the instance of certain minor offences in terms of section 59, has also been used
infrequently in the case of children because of the failure of the police to locate parents and

guardians as well as the difficulties associated with monetary bail for children generally.?

Notification of parents, guardians and other roleplayers’

7.3 Attention has aready been drawn, in paragraph 2.46, to the inconsistency in the Criminal
Procedure Act as far as sections 50(4) and 74(2) are concerned, which needs to be rectified.®

7.4  In terms of section 50(5) of the Criminal Procedure Act, the police have to notify a
probation officer when a child is arrested. In the absence of a probation officer, an available
correctional official must be notified of the arrest of any child. It appears that this is not
consgtently donein practice, and is not even widely known, especialy to probation officers. It has

been in operation since 1993.

7.5  Pilot projectsand provincial initiatives have shown that the key to effective release policy

7 General statistics comparing the use of pre-tria detention in comparison to pre-trial release are not
readily available. In the Western Cape 41,3% (1995) and 33,3% (1996) of arrested children were released
by courts into the care of parents or guardians after first appearance, and a further 9,1% (1995) and
12,1% (1996) were released by courts on their own recognisance. This suggests that alarge number of
arrested children were detained for some period after arrest only to be released at court. Bearing in mind
that at least 50% were released by courts, it is questionable whether detention was necessary at al. As
far as placement is concerned, the aim is to place a child with his or her family as soon as possible after
arrest. In the Western Cape only 11.7% of arrested children were placed at their parents by the police
in 1995. The figures for 1996 are 11,8%, and 10,9% for 1997.

8 For adiscussion of bail, see Chapter 9 below.

9 Article 40(2)(b)(ii) of the CRC dtatesthat a child should be informed promptly and directly of the charges
against him or her and, if appropriate, through his or her parents or legal guardians.

10 Seeds0 A Skelton ‘ Children, young persons and the criminal procedure’ in JA Robinson (ed) The Law
of Children and Young Personsin South Africa Durban: Butterworths 1997.
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is the speedy location and involvement of parents and guardians, so that children may be released
into their care. Early intervention, including the assessment and reception of young offenders,
forms one pillar of the overall IMC Recommendations regarding transformation of the child and
youth care system. In the Western Cape, since 1994, use has been made of community based
“family finders’, who can track down a person who is able to take responsibility for a child in
conflict with the law. According to Probation Services, Western Cape, the assessment centres
could not function without the family finders. Similarly, the Durban Assessment Centre aso
incorporated afamily finding element, and the IMC Project Go has a so required the appointment
of such persons for the purposes of placement of children out of residential care facilities back to
the care of parents or guardians. However, the pilot projects and practice have also revealed that
not only family finders, but probation services themselves can and do fulfil arole in locating parents
and guardians where they have been drawn into children’s cases.™ It has been asserted that the role
of probation officers supplements the police in this regard. The location of families and other
support personsis not always sufficient though: many probation officers report that parents, when
contacted, are reluctant to take responsibility for their children, for avariety of reasons. poverty,
the feeling that they do not have sufficient control over the child, and often, feelings of inadequacy

or embarrassment because their child has come into conflict with the law.

7.6  Two key limitations have been identified in the present legal framework: The first is that
the persons who are notified must be parents or guardians, whilst there are often other family
members, other care-givers or responsible adults available who can assume responsibility for a
child. Second, the present obligation upon the police to notify parents or guardiansis limited to
the situation where “it is known that they can readily be reached or can be traced without undue
delay”. The practical effect is often that police are reluctant to proceed outside their precinct to

trace parents or guardians, and may be inclined to use the limitation as a barrier to locating adults.

11 There could be a statutory provision enabling the probation officer performing the assessment to direct
the police (arresting or investigating officer) to notify a particular person whose identity has been revealed
during the interview procedure to appear for assessment: children frequently reveal the identity of the
adults in whose charge they are only after arrest, at assessment stage, to a probation officer rather than
to the police, yet the probation officer has no statutory powers to arrange for the attendance of the parent
or guardian.
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Informal diversion by police and police cautioning?

7.7 Although the present South African system regards the prosecutor as dominuslitis, it has
been noted that the police too have a gatekeeping role in the criminal justice system.™ They can
choose not to charge an arrested person in certain instances (for example loitering). Thereis no
known study of informa police decison making of this type in South Africato illustrate the extent
to which the police at present play thisrole. Currently there is no regulated form of cautioning in
South Africa.*

Detention in police custody™

7.8  The Condtitution provides that children must be separated from adults whilst in detention;
this clearly refersto detention in police custody, including both cells and vehicles. In addition, all
arrested persons must be brought before court within 48 hours after arrest according to section
35(1)(d) of the Constitution.

7.9  The Bejing Rules spell out that "[w]herever possible, detention pending trial shall be
replaced by alternative measures, such as close supervision, intensive care or placement with a
family or in an educational setting or home".*® The Commentary to the Rules stresses the danger

to children of "crimina contamination™ while they remain in detention pending trial, and encourages

12 Article 40(3)(b) of the CRC states that diversion of children/young people away from the mainstream
criminal justice system should be possible at al stages of the process.

13 Cf Community Law Centre Law, Practice and Policy: South African Juvenile Justice Today Cape
Town: University of the Western Cape at 37. In the National Crime Prevention Strategy document (at
61 par 1.6.7) it is pointed out that limited use of diversion type alternatives is made by the police in
certain cases. These usually involve victim/offender mediation.

14 Internationa studies show that there are two possible types of police caution to be considered. Oneisan
informal police caution to be administered by the police officer at the scene. A second type of police
caution isaformal caution in the presence of the parents or guardian by aranking officer. The decision
that the police should be required to administer aformal caution as aform of diversion could be made
by the police or probation officer.

15 Beijing Rule 10 requires contacts between law enforcement agencies and a child offender to be managed
in such away as to respect the legal status of the child, promote the well-being of the child and avoid
harm to him or her with due regard to the circumstances of the case.

16 Rule 13.2.
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the development of new and innovative measures to avoid pre-trial detention.

7.10 The 1994 amendmentsto Section 29'of the Correctiona Services Act 8 of 1959 attempted
to limit the period spent in detention in police cells after arrest. The first amendment limited pre-
trial detention to 24 hours (save in the case of children over 14 charged with scheduled offences
who could be held for 48 hours). The 1996 amendment retained the distinction between children
below 14 years and those from 14 to 18 years. In thislatter category children could be detained
for up to 48 hours regardless of the nature of the offence, as the previous time limitations proved
to be unworkable, and did not allow sufficient time to locate parents, socia workers, and to

prepare the docket in readiness for first appearance in court.

7.11 The 1996 legidation was intended to prohibit detention of children in police cells altogether
after thisinitia period. However, despite the express exclusion of police cells as places of detention
after first gppearancein court, children continue to be held in police cells. After May 1998 the 1994
position on 24 hour detention comesinto effect again as a result of the provisions of section 29(5)
of the Correctional Services Act.

7.12  The project committee is aware of the particular vulnerability of children whilst in police
custody.’® The concern about children in custody in police cells is reflected in the attempts in 1996
to prohibit detention in police cells save for an initial period after arrest. The vulnerability relates,
amongst other things, to the difficulties of monitoring compliance with the rule that children are
separated from adults whilst in detention, as inspections of police cells are neither routine nor
sufficiently frequent; to the poor physical conditionsin police cells, where (for example) proper
supervision and adequate exercise facilities are often not available; and to the problem that services
(health services, welfare services etc) to children cannot be effectively provided whilst in police
custody. The project manager of the Durban Arrest, Reception and Referral project for instance
reported: “Throughout the running of the project there was poor co-operation from SAPS. Asa

result, 1 084 children were detained overnight or longer in police cellsinstead of being brought to

17 See Chapter 2.

18 There was a public outcry after the death of 13 year old Lubabalo Mazweni in police custody in
Butterworth, Eastern Cape, on May 8 1997. The child had been arrested on a charge of stealing sweets
from a shop, and was incarcerated in a cell with an adult accused, who battered him to death.
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the Centre for assessment. This resulted in time and money being wasted as, on many occasions,

probation workers on duty spent an entire shift without seeing any children”.*°

Conduct of the initial investigation by the police

7.13  Thereare currently no specific legidative provisons that differentiate between children and
adults asregards investigative procedures. Children currently have fingerprints taken, regardless
of their age or of the offence for which they have been arrested. They may a so be questioned, may
make a confesson which isadmissible in court as evidence against them, may be required to point
out evidence, and participate in an identity parade. In all of these situations, the rules applicable
to adults apply equally to children, and at present the law does not recognise their possible
immaturity, suggestibility, and vulnerability during the investigative process. Thereis case law®
to the effect that a confession, admission or pointing out may be excluded as inadmissible evidence
where a child has not been afforded the opportunity of obtaining parental advice and assistance.
However, athough the current police obligation to notify parents or guardians commences
“forthwith” after arrest, there is (apart from the above-mentioned cases) no explicit requirement
that parents (who may provide important protections) be present at pre- trial procedures. NGO
policy proposals in 1994 mooted the possibility of evidence which is obtained in the absence of

aparent of guardian being rendered statutorily inadmissible.”*

7.14  InIssue Paper 9 the following proposals were put forward for consideration:

1. Nationa guidelines should be drawn up on the powers of the police to arrest persons who

appear to be under the age of 18.%

2. Broadening of the scope of application of the written notice to appear and the summons
should occur.
19 IMC Report on the Pilot Projects 1998 at 18.

20 See Sv Kondile 1995(1) SACR 394 (SEC) discussed in J Sloth-Nielsen (1995) SACJ 338.
21 Juvenile Justice For South Africa: Proposals for Policy and Legislative Change supra at 27.

22 Also see IMC Interim Policy Recommendations at 36.
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3. Distinctions between minor and serious offences could be drawn, and alternative methods
for securing the attendance of children involved in the commission of less serious offences

could become mandatory.

4. The police should continue to bear the primary responsibility for tracing and notifying

parents, guardians or other persons.?®

5. The arresting officer should bear this responsibility, and should, asis currently the case,
have the additional responsbility of aso notifying the probation services. Where
assessment, reception or referral centres are functioning, the police should have a duty to
take the child as soon as possible to this centre, even if it is after hours.?* Otherwise the

notification of a probation officer will trigger the necessary assessment.

6. Informal diversion as presently practised by police (for example, asking a child to move,
instead of arresting for loitering) may not need to be regulated in legidation, but, in line
with international rules, provison could be made for more diversion options to be exercised
by police. Police cautioning has been suggested as an appropriate and inexpensive option
for South Africa®

Comment on Issue Paper 9

Written responses

Alternativesto arrest

7.15 Most respondents support the view that distinctions should be drawn between minor and

serious offences and that alternative methods of securing the attendance of children at court be

23 Notification should occur whether arrest or an alternative means of securing attendance of the child is
used.

24 Assessment and referral are dealt with fully in Chapter 8.
25 IMC Interim Policy Recommendations at 39.
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explored. Ms Louw and Professor van Oosten are of the view that the proposal regarding a
possible alternative to securing a child's attendance at court by means of arrest in the absence of
clear statutory guidelines delineating the distinction between minor and serious offences could be

problematic.

7.16 There was a varied response to the retention of the schedule of offences to determine
whether or not a young person may be detained in police custody. The Natal Law Society also had
reservations that the second option might prove to be rather inflexible in cases where a detention
might be warranted despite the offence being listed as a non-detention one. The Society raises the
concern that once detention is a permitted option for listed offences, it will tend to become the
norm, being the easier course for the police to follow in the absence of some safeguard such as
immediate mandatory assessment. The Law Society of the Cape of Good Hope prefers individual
assessment to an option based on schedules in respect of which children may or may not be
detained.

7.17 Captain Nilsson of the SAPS observes that an effective family finder system would help to
have more written notices issued before the first appearance. This indicates support from the
police, not only for increased authority to release any child held in custody before his or her first

court appearance to the parent or guardian, but also for practical assistance.

Notification of parents, guardians and other role playvers

7.18 The maority of respondents agreed that the police should continue to be responsible for

tracing and notifying parents or guardians.

Informal diversion by the police and police cautioning

7.19 The Department of Welfare and Population Development of Gauteng recommends that the
powers of the police be extended to permit the police to directly refer children to diversion
programmes or to community service with the proviso that records of such referral are kept for

futurereference. Ms Louw and Professor van Oosten caution that the idea of informal diversion
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by the police may pose the following pitfalls. firstly, placing the decision to divert exclusively in
the hands of the police officer on the scene may lead to inconsistencies where discretionary powers
are arbitrarily exercised, and secondly, that the process can only be effective if the child recognises
the authority of the police officer and isin fact cautioned from repesting the offence. The office
of the Attorney-General, Grahamstown, on the other hand recognises that it would be impossible
to attempt to legidate for all possible scenarios and therefore it should be left to the arresting
authorities to develop a practical system incorporating the proposal's set out in paragraphs 5.10 and
5.11 of the Issue Paper.

Detention in police custody

7.20  No specific comment other than the comment submitted by the Natal Law Society and the
Law Society of the Cape of Good Hope dealt with under the heading Alternatives to arrest above,

was received.

Responses to questionnaire

POLICE POWERSAND DUTIES RESPONSES

i) aternative methods to arrest yes. 120
no: 23

i) arresting officer to be responsible for yes. 131

notifying parents, guardians no: 12

iii) police caution by police officer at the 11

scene

iv) aformal caution by aranking officer in 109

the presence of parents or guardians

Evaluation and recommendations
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7.21 The UN Convention on the Rights of the Child provides in Article 37(b) that "arrest,
detention or imprisonment of a child shall be in conformity with the law and shall be used only as
ameasure of |ast resort and for the shortest appropriate period of time". Release of children from
pre-trid detention has been emphasised as a primary concern for the protection of children.® The
Human Rights Committee of the United Nations has disgpproved of unrestricted pre-trial detention

for children.?”

7.22 The proposed child justice legidation seeks to modify and enhance those powers aready
assigned to the police in terms of the Criminal Procedure Act in order that they may become more

effective participants and protectors of the rights of children in the new child justice system.

7.23 The project committee is of the view that speciaisation within the police can greatly
improve theway in which the child justice system deals with children. However, there are certain
impediments to including provisions which create a new “specialised unit” within the police in the
proposed legislation. The first of these relates to the arresting officer, who operates prior to, at,
and immediately after arrest. Arresting officers are of necessity members of the general police
service, responding to a wide range of complaints. It is impossible to predict where and when
children will be apprehended, and so it is not feasible to develop speciaist arresting officers. The
second impediment relates to the function of the investigating officer, or an officer who can take
over from the arresting officer at the time that the child is received at the police station or other
place of assessment. Whilst specidisation is more feasble é this later stage rather than at the arrest
stage, it is apparent to the project committee that this approach is practical in urban areas where
the case loads will be better served by a specialised response. In rural areas, however, it is unlikely
that there would be enough child justice cases to warrant a full time speciaisation by police

officers.

7.24 It isrecommended therefore that all police officers undertaking arrests should be trained
to deal appropriately with the arrest of children (and aternatives to arrest). In addition, police

26 G van Bueren The International Law on the Rights of the Child Dordrecht: Kluwer Academic
Publishers 1995 at 176.

27 Ibid.
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dealing with children at the police station or other place of assessment and during the investigation
of the case must also have received specialised training. In centres where the number of casesis
large enough to warrant it specialised police officers, dealing only with child justice cases should
be designated to undertake the reception, referral and investigation aspects of the child justice
system.

Arrest

7.25 As pointed out earlier, arrest is currently used most often to secure the attendance of
children at court. Although alternatives to arrest exist, it appears that they are used infrequently
by comparison to arrest, due to problems in locating parents or guardians, and also because the
existing schedules in the Criminal Procedure Act provide for avery limited range of offencesin
respect of which release of a child on police warning, for instance, can be contemplated. Most
respondents supported the suggestion that distinctions should be drawn between minor and serious
offences, and that this be used to provide statutory guidance in deciding whether alternativesto
arrest would be more appropriate. Broadening of the schedules of offencesin the current Criminal
Procedure Act allowing release on police bail or police warning (J14 asit is commonly known),
would greatly enhance the possibility that alternatives become more frequently utilised. A recent
precedent isto be found in the Crimina Procedure Second Amendment Act 85 of 1997, where the
power to approve release of an accused person in the pre- first appearance phase is granted to the
Attorney-Generd, in consultation with the police, for awide variety of offences (listed in Schedule
7totheAct). Itistherefore proposed that in respect of offences referred to in Schedule 1% of the
proposed draft Bill, it must be presumed, unless there are sufficient reasons to the contrary, that
an arrest should not be effected and that alternatives to arrest should be used. The project

committee recommends that aternatives to arrest should include;

* requesting the child to accompany the police officer to a place where assessment can be
effected;
* written notification to the child and, if available, the parents or family of that child to

appear for assessment at a place and on a date and at a time specified in the notice;

28 See par 8.42.
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* granting of a recognisance by a police officer at the place of arrest, to be noted in the
pocket book of the officer concerned, informing the child to appear for assessment at a
specified place, date and time;

* accompanying the child to his or her home, where a written notice or a summons can be
given to the child and his or her parents, guardian, family member or other suitable adult;

* opening a docket for the purposes of consideration by the Attorney-General as to whether
the matter should be set down for the holding of a preliminary inquiry or whether the child
should be charged.

The proposed Bill defines a recognisance as an informal caution to the child by a police officer to
appear at assessment on a specified date and at a specified place and time or by a magistrate to

appear at a preliminary inquiry or at a court.

Due process at arrest

7.26 The Condtitution provides, in section 35(1), that every person who is arrested for allegedly

committing an offence has the right -

@ to remain silent;

(b)  tobeinformed promptly -
0] of the right to remain silent, and
(i) of the consequences of not remaining silent;

(©) not to be compelled to make any confession or admission that could be used in
evidence against that person;

(d) to be brought before a court as soon as reasonably possible but not later than -
0] 48 hours after arrest, or
(i) the end of the first court day after the expiry of 48 hours if the 48 hours

expire outside ordinary court hours or on a day which is not an ordinary

court day.

Subsection (4) requires information to be given in alanguage that the person understands.
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7.27 These provisions apply equaly to children, but a question may be posed as to whether
children require additional protections.”® The Interim Policy Recommendations of the IMC®
recommends the development of guidelines for police officers who arrest children. The
Recommendations go on to say that "rules must be set so that the language and process used is
understandable to children. A child-friendly booklet or pamphlet should be developed in the
required official languages and handed to the young person at the time of arrest”.

7.28 The Juvenile Justice Drafting Consultancy’s 1994 proposals suggested that at the time of
arrest, the police officer should inform the child "in language that he or she understands’ of the
nature of the offence for which he or she is being arrested, the right to remain silent, the right to
the presence of hisor her guardian or other responsible adult during questioning and the assistance
of ayouth justice worker, and legal representation if the case goes to court or the child isto be
detained.

7.29 Inthelight of the above, it is recommended that children should be informed of their rights
upon arrest, not only of the rights which are immediately applicable, but also of rights which will
be important later in the process, such as the right to legal representation. The following rights,
to be explained in language that the child understands, should specifically be included in the draft

legidation:

* to remain silent (and the consequences of not remaining silent);

* the right to have the child’s parents, guardians, afamily member or other suitable adult
contacted,;

* the right to have the above-mentioned persons present during the noting of a confession,

admission, pointing out or identification parade as referred to in the Criminal Procedure
Act;

* the right to legal representation; and

* the right to obtain legal representation as contemplated in section 35 of the Constitution

29 Article 40(2)(b)(ii) of the CRC provides that upon arrest, a child must be informed promptly and directly
of the charges against him or her and, if appropriate, through his or her parents or legal guardians.

30 At 36.
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and section 3 of the Legal Aid Act, 1969.

7.30 Themanner or format in which these rights are conveyed (save the requirement that they
must be explained in appropriate language) need not be spelt out in the proposed legidation.

7.31 Itisasorecommended that awarrant of arrest for a child may be issued by a child justice
magistrate or an inquiry magistrate® with the further provision that upon arrest such person be

taken to a probation officer for assessment.

7.32 The project committee further recommends that the legidation should encompass the
principle that in effecting an arrest in terms of the draft Bill, minimum force must be used, provided
that where minimum force isin dispute, the onus of proving that minimum force was used rests on
the person so dleging in any civil action that may be indtituted. The use of deadly force should only
be judtified in those circumstances which are provided for in clause 10(6) of the draft Bill and which
are in accordance with recent amendments to section 49 of the Criminal Procedure Act, 1977, as
contained in the Judicial Matters Amendment Bill 95 of 97.

Locating parents and guardians, and involving themin pre-trial stages

7.33 Asis evident from the responses to the Issue Paper and the questionnaire, the public
response was that it would be most prudent for the police (and in particular, the arresting officer)
to retain the responsibility of locating the child's parents®* The IMC's Interim Policy
Recommendations also suggested that the obligation to notify parents or guardians should
continue to rest on the police,® who are after all the first role players to have contact with the
child, and are therefore at the front line of efforts to locate relevant adults. Although reference has
been made by some respondents to the success achieved by “family finders’, the project committee

isof the opinion that the appointment of community based family findersis a question of practice

31 That is the officer presiding in the proposed preliminary inquiry discussed in Chapter 9.
32 Section 50(4) of the Criminal Procedure Act 51 of 1977.

33 Also see M Chaskason et al Constitutional Law of South Africa Cape Town: Juta 1996 at 33-11 et seq
whereit isargued that South African legidation should place the onus on the police to locate the parents.
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that does not necessarily require legal regulation. However, where particular problems or needs
exist, the continued use of family finders from communities is desirable and therefore should be

encouraged.

7.34 Because, as pointed out above, probation officers and social workers at present appear to
have some success in tracing families and parents, it appears advisable to retain the provision of
the Criminal Procedure Act that provides that (in addition to notification of parents or guardians),
the arresting officer also has the duty to notify probation services Where assessment centres are
not avallablein rura areas, this provision will ensure that assessment in regard to a child arrested

in arural area can nevertheless take place at the earliest possible opportunity.

7.35 Along with the view that the primary responsibility for finding parents or guardians should
remain with the arresting officer, it is proposed that the legislation should separate the obligation
to notify parents or guardians from the present limitation that thisis only required where it can be
done without undue delay. Instead, the legislation should follow a more peremptory formulation
than that to be found in the present section 50(4) of the Criminal Procedure Act, and require that
the arresting officer notify the parents or guardian “forthwith” of the arrest. Thiswill remedy the
fact that police are reluctant to pursue the location of parents or guardians where it may involve
travelling outside the immediate jurisdiction of the police station. Further, experiences at pilot
assessment centre projects have indicated that where such formal assessment centres exist, with
the posshility that a probation officer might undertake the family finding task, there is
correspondingly less incentive for the police to make the necessary efforts in this regard. The
proposed legidative solution, in the Commission’sview, isto grant to probation officers the power

to issue arequisition notice to the police to find a specified person, family or address.

7.36  Findly the requirement that only the parent or guardian be notified, has been identified as
unduly restrictive, and moreover, at odds with present realities in South Africa, where persons
other than lega guardians or parents frequently assume responsibility for children. Therefore, it is
proposed that the legidlative definition be broadened to include, apart from a parent, guardian or

family member, another suitable adult whom the child identifies as significant to his or her life, and

34 Section 50(5).
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who has a prior relationship of responsibility towards the child.® In recognition of the voluntary

involvement of these persons, the procedure for their attendance is not intended to be compulsory.

7.37  No responses or comments were received to the effect that the present provisions of section
74 of the Criminal Procedure Act (which provides that parents or guardians of an accused under
18 years may be warned to attend the proceedings, and required by the court to attend subsequent
gppearances) werein practice in any way inadequate or unsuitable, and it is therefore proposed that
a provision approximating the present section 74 should be included in the new legidation. The
digtinction in future, however, would be that the first point at which parental involvement would
be required, would be at the assessment, whereafter the parent (or other suitable person) would

also be required to attend the proposed preliminary inquiry.®

7.38 It must aso be mentioned that the present legislation does allow for a child to be warned
by a court (sometimes described as “released on warning”) in terms of section 72(1)(a) of the
Crimina Procedure Act, although it has been pointed out® that a misconception exists that children
can only be released into the custody of their parents or guardians in terms of section 72(1)(b) of
the Act. This has meant in practice that magistrates are reluctant to release a child until parents or
guardians have been found, as they have frequently held that they cannot release a child on his or
her own recognisances unless the child has been emancipated. However, courts have held that
children who fail to appear in court after being warned to do so in terms of section 72(1)(a) are
liable to conviction and sentence,®® which by implication refers to the possibility (in present
legidation) of release of children independently of their parents or guardians and independently of

such persons being located.

7.39 Itisrecommended that the proposed legidation should include the possibility of release of
children (by police and at the proposed preliminary inquiry) where the child is of sufficient age and

35 At present powers are available to presiding officers to make orders affecting parents or guardians. section
72 of the Criminal Procedure Act for example (also see Sv N 1997 (1) SACR 84).

36 See Chapter 9.
37 Memorandum to the Law Society of South Africaby Lega Resources Centre, dated 3 April 1998.

38 See Sv Tokota 1997 (2) SACR 367, referred to in J Sloth-Nielsen ‘ Juvenile Justice Review 1997’ (1998)
SACJ 105.
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understanding to comprehend the conditions of release, or where there are reasons to dispense with

the requirement of notification of a parent, guardian or other adult.®

7.40 It isfurther recommended that if children are to be released on their own recognisance,
measures should be taken to ensure that they can get home safely. In order to ensure this,
regulations to the proposed legidation should include the provision of transport costs for the child
to get to his or her home and back to court on the next court date. Alternatively the child should

be assisted to be transported home.

Arrest by a private person without warrant

7.41 Itisrecommended that a provision similar to that in section 42 of the Criminal Procedure
Act be re-enacted in respect of the arrest of achild by a private person subject to the provisions

in respect of the use of minimum force which are applicable to police officers as set out above.

Diversion by the police and police caution

7.42  Inview of the support from both government departments™ and other respondents for the
legislative recognition of diversion by police and the incorporation in legidation of provisions
enabling the use of police cautioning, the project committee recommends that provisionsin this
regard be included in the proposed legidation. Police cautioning is widely recognised in foreign
jurisdictions (Canada,* Germany, Australia, New Zealand, The United Kingdom), and has been

found to be an appropriate and suitable option for children in conflict with the law.** Moreover,

39 Such as the petty nature of the offence, the delay that might be occasioned by requiring notification, or
the fact that the child isin reality living an independent life.

40 Department of Welfare and Population Development and the South African Police Service.

41 Section 8(1)(c) of the Canadian Y oung Offenders Act 1993 makes provision for the police officer to
require the child to enter into an undertaking to apologise to the victim of the offence.

42 S Uglow Criminal Justice London: Sweet & Maxwell 1996 at 317 points out, in respect of the United
Kingdom, that the expansion of the use of cautioning as opposed to prosecution is particularly
remarkable. In some police forces, there are 'caution plus' schemes by which the child is not merely
cautioned, but is required to participate in an offender group over a period of months with the aim of
helping the person to overcome personal difficulties, be they at home, at school or work, hedth or
emotional problems.



