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Welcome to our first newslet-
ter of 2010. In this issue, we
launch our “new-look” newslet-
ter and present a selection of
Commission activities of the
past year.

It provides an informative read
of highlights from 2009, and |
think, an optimistic herald for
2010.

What we do?

Simply, the Commission’s task
is law reform. We recommend
reforms to develop, improve
and modernize the law in
South Africa.

In achieving its objectives, the
Commission is committed to
the core values of equality,
integrity, inclusiveness, profes-
sionalism, and impartiality.
What we did in 2009?

In carrying out its tasks in
2009, the Commission played
a leading role in various pio-

Getting Involved

A comprehensive and open
process of consultation is an
important part of the Commis-
sion’s work and we therefore
value the views of as many
people as possible.

In 2009 a high level of com-
munity engagement took place
after publication of the Discus-
sion Paper on Sexual Of-
fences: Adult Prostitution. In
addition, extensive community
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neering research investiga-
tions including privacy and
data protection, adult prostitu-
tion, Hindu marriages, stalk-
ing , statutory law revision and
assisted-decision making.
With the aim of engaging with
the public, consultative work-
shops were held on two major
Commission investigations: (i)
adult prostitution and (ii) the
practice of ukuthwala.

In addition, the Commission
interacted with Government on
issues relating to gender
equality and customary law.
As a member of the interna-
tional law reform community,
the Commission engaged with
various law reform agencies
and foreign institutions and
hosted delegations from Indo-
nesia, Vietham, Zambia,
Somaliland, and Nigeria.

FROM THE SECRETARIAT

participation heralded the
publication of the pioneering
research document, Report on
Privacy and Data Protection.

A unique way of consulting in
the Commission’s extensive
statutory law revision project,
is by submitting Consultation
Papers setting out preliminary
proposals to relevant govern-
ment departments. In 2009,
Consultation Papers were sub-
mitted to the Departments of
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2009: THE YEAR IN REVIEW

PROMOTING LAW REFORM

Keeping you informed
As the Commission begins its
37t year of work with renewed
vigour and sense of enthusi-
asm, we aim to keep you in-
formed of our projects and
activities in reforming the law
through a number of commu-
nication channels, including
our website, engaging and
informative newsletters
(published twice annually),
consultations, workshops, and
Commission publications such
as issue papers, discussion
papers and reports.
We would appreciate your
views on this issue and wel-
come suggestions/comments
on our work. Write to us at:
reform@justice.gov.za.
Nerisha Singh
Editor: Newsletter

and Senior Researcher
SA Law Reform Commission

Co-operative Governance and
Traditional Affairs; Energy; and
Labour.

In placing high emphasis on
community participation in the
law reform process, the Com-
mission remains open to any
initiatives to improve access to
justice and the process of law
reform.

Michael Palumbo
Secretary
SA Law Reform Commission
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The Commission’s Report on
Privacy and Data Protection
was published in August
2009. The report contains
the Commission’s final rec-
ommendations for a frame-
work for the protection of

personal information in
South Africa, as well as a
draft proposed Bill, the Pro-
tection of Personal Informa-
tion Bill. The recommenda-
tions and draft legislation
are the result of a thorough
consultation process and

CUSTOMARY LAW

The promulgation of the
Reform of Customary Law of
Succession and Regulation
of Related Matters Act 11 of
2009 will constitute a major
milestone towards the at-
tainment of gender justice
and poverty alleviation in
South Africa.

This Act emanates from the
Commission's Report on the
Customary Law of Succes-

sion.
The Act introduces funda-

HINDU MARRIAGES

South African law does not
recognise marriages by
Hindu rites. As a result, legal
consequences of a marriage
do not apply to such mar-
riages. Spouses of a Hindu
marriage for example can-
not claim any of the legal
consequences of divorce,
such as maintenance.

reform@justice.gov.za B

many years of research in
the area.

The Bill has been submitted
to the Minister of Justice
and Constitutional Develop-
ment, who has sought and
obtained Cabinet approval
to table it in Parliament. The
Bill (B9/2009) is currently
being deliberated by the
Justice Portfolio Committee.
It can be accessed at http://
pmg.org.za or obtained from
Parliament, the Government
Printers or the Commission.

mental changes to the cus-
tomary law of succession in
that it aims to abolish the
customary rule of male pri-
mogeniture in so far as it
applies to the law of succes-
sion and to bring it in line
with the Constitution.

This principle disqualifies
widows from inheriting intes-
tate estates of their
spouses, daughters and

extra-marital children from

The aim of this investigation
is to look into the recogni-
tion of Hindu marriages in
South Africa in order to af-
ford such marriages full
legal recognition and the
same status as marriages
concluded in accordance
with civil rites.

In September 2009, a four-
member Advisory Committee
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NEW PRIVACY LAW PROPOSED FOR SOUTH AFRICA

A key recommendation by the
Commission is that privacy and
information protection will be
regulated by a general informa-
tion statute, with or without
sector specific statutes, supple-
mented by codes of conduct.
Should the recommendations
contained in the Bill be
adopted by Parliament, the
protection of information pri-
vacy in South Africa will be in
line with our international obli-
gations in terms of prescribed
adequacy requirements.

benefiting from the intestate
estate of their fathers.

Some of the benefits under the
Act include: women and chil-
dren will inherit the intestate
estates of their husband and
fathers; women in related and
supporting marital unions will
also inherit. In addition, the Act
provides a for a mechanism for
resolving disputes which could
arise in the devolution of the

property.

was appointed to assist the
Commission. The committee is
now seeking the appointment
of an additional member with
expertise on Hindu Personal
Law.

The committee envisages pre-
senting a draft Discussion Pa-
per for consideration by the
Commission at the end of
March 2010.
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VISION

To be a centre for
excellence,
producing ground-
breaking research
pivotal to the
improvement and
renewal of the legal
system of South
Africa.

S+ 27(0)12-320-0936
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The Commission’s investiga-
tion seeks to explore legal
responses to adult prostitu-
tion with a view to recom-
mending to government a
response that is more effec-
tive, upholds human dignity
and is aligned with South
Africa’s constitutional and
international human rights
obligations. The primary aim
of the investigation is to
consider the need for law
reform on adult prostitution
and to identify alternative

shops was to elicit com-
ments to assist the Commis-
sion in preparing the report
and draft legislative propos-
als. The response to the
Discussion Paper was wel-
coming with the research
team receiving over 2600
submissions.

The research team is cur-
rently collating these sub-
missions. Focus group
meetings with relevant Gov-
ernment and other stake-
holders will be held in the
course of this year.

STALKING REPORT

After extensive consultation
and an analysis of existing
criminal and civil law reme-
dies in our law and in com-
parative law, the Commis-
sion released its Report on
Stalking in November 2008.
The report contains recom-
mendations for law reform,
including a draft Protection
from Harassment Bill.
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policy and legislative re-
sponses that might regulate,
prevent, deter or reduce
prostitution.

Under South African legisla-
tion voluntary selling of
adult prostitution, buying of
voluntary adult sex and all
prostitution related acts are
criminal offences.

In May 2009, the Commis-
sion published the Discus-
sion Paper on Sexual Of-
fences: Adult Prostitution for

public comment.

ASSISTED DECISION-MAKING

The Commission is currently
engaging in further research
to establish the impact of
the Convention on the
Rights of Persons with Dis-
abilities (2006) on its draft
proposals in order to ensure
that they are compatible
with the Government's unre-
served ratification of the
Convention. The Commis-
sion’s research and consul-
tation supported a conclu-
sion that a change to the

RELEASED

The proposed draft Bill pro-
vides a specific civil remedy
for stalking aimed at inter-
rupting the stalker’s pattern
of behaviour before physical
harm to the victim occurs.
The remedies include the
issuing of a protection order
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SEXUAL OFFENCES: ADULT PROSTITUTION

The release of the Discus-

sion Paper will be followed
by a Report which will con-
tain the Commission’s final

MISSION

The continuous
reform of the law of
South Africa in

recommendations and will
be accompanied by legisla-
tive proposals on adult pros-
titution.

accordance with the
principles and values
The Commission followed up
the release of the Discus-
sion Paper with a number of

of the Constitution to

meet the needs of a
workshops and focus group
meetings around South Af-
rica. The aim of the discus-

changing society

operating under the

rule of law.

sion paper and the work-

law is necessary to establish
an affordable, accessible
and flexible alternative for
the current curatorship sys-
tem. In addition to this, the
introduction of a mechanism
to assist persons who need
or wish to plan in advance
for future support with deci-

sion-making is regarded as
essential to alleviate prob-
lems currently experienced
in this regard.

VALUES

In the execution of its

duties the SALRC
reasonably engaging in con- strives to uphold the
duct that causes harm or
inspires the reasonable
belief that harm may be
caused to the victim.

values of integrity, in-
clusiveness, profes-

sionalism, impartiality,
The Protection from Harass-
ment Bill has been approved

excellence, responsive-

by Cabinet and is scheduled ness, efficiency and

coupled with a suspended for discussion in Parliament respect for the dignity
warrant of arrest. The Bill during the course of 2010. of others.

defines harassment as un-
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PROJECT 25:
STATUTORY REVISION

In 2004 the Commission
included in its law reform
programme an investigation
into the revision of the stat-
ute book from 1910 to date
to identify all redundant and
obsolete provisions or provi-
sions which infringe the
equality provisions of the
Constitution. In terms of
methodology, the Commis-
sion identifies a Depart-
ment, reviews the national
legislation administered by
that Department for consti-
tutionality and redundancy,
sets out the preliminary

findings and proposals in a
consultation paper and con-
sults with that Department
to verify the Commission’s
preliminary findings and
proposals. The Commission
then undertakes the devel-
opment of a discussion pa-
per in respect of the legisla-
tion of each Department,
and upon its approval by the
Commission, it is published
for general information and
comment. Finally, the Com-
mission develops a report in
respect of each Department
that reflects the comment
on the discussion paper and
contains a draft Bill propos-
ing amending legislation.

COMMISSION NEWS

VISITS BY FOREIGN

In 2009, the Commission
interacted with a number of
foreign institutions involved
in law reform. These interac-
tions provided an opportu-
nity for a meaningful ex-
change of ideas and rele-
vant comparative research.
The following visits were
hosted in 2009:

*|Indonesia

In March 2009, at the re-
quest of the United Nations

sion hosted a delegation of
Commissioners from the
Somaliland Law Reform
Commission. The visit in-
cluded briefings on the Com-
mission’s role in the parlia-
mentary process; a talk by
the Deputy Minister of Jus-
tice and Constitutional De-
velopment; and a visit to the
Centre for Human Rights,
University of Pretoria.

P4 reform@justice.gov.za B

INSTITUTIONS

Development Fund for
Women, the Commission
hosted an Indonesian dele-
gation to share good prac-
tices on efforts to eliminate
violence against women.
The delegation presented
information on their new
and emerging laws relating
to women and children in
view of their Constitution,
and in turn were briefed on
various Commission projects

*Vietnam

In September 2009, the
Commission hosted a dele-
gation from the Law Com-
mittee of the National As-
sembly of Vietham who were
briefed on our working
methodology processes.
*Nigeria

In November 2009, the
Commission hosted the
Secretary of the Nigerian

http://www.salawreform.justice.gov.za =

Page 4

In 2009, the Commission
approved a report proposing
the repeal of a number of
statutes administered by the
Department of Transport . A
draft report on the legisla-
tion administered by the
Department of Human Set-
tlements will be finalised
shortly. Consultation papers
have also been also been
submitted to a number of
Departments, including La-
bour and the Department of
Energy. A list of Depart-
ments reviewed and discus-

sion papers published to
date is available on the

Commission’s website.

including Sexual Offences:
Adult Prostitution; Stalking;
Domestic Violence and
Hindu Marriages.

* Zambia

In April 2009, the Commis-
sion hosted a delegation
from the Zambian Law De-
velopment Commission to
share expertise on reviewing
child-related laws.

*Somaliland
In July 2009, the Commis-

THE FUTURE

Law Reform Commission,
Mrs A Cocker and Librarian,
Mr TE Ogbebila.

In addition to exchanging
information on working
methodology and Commis-
sion activities, the delega-
tion attended a round table
discussion hosted by the
Commission on the practice
of ukuthwala.

+27(0)12-392-9540
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ISMAIL MAHOMED LAW REFORM

The Ismail Mahomed Prize
for Law Reform is a joint
venture between the Com-

mission and Juta & Co. The
competition, established in
honour of the late Chief
Justice and former Chairper-
son of the SA Law Reform
Commission, is an annual
initiative of the Commission.
The aim of the competition
is to encourage critical legal
writing by students, while
generating new innovative
ideas for the reform of the
law. The competition in-

*Sexual Offences: Adult
Prostitution

The Discussion Paper on
Sexual Offences: Adult Pros-

titution was published for
comment by the Commis-
sion in May 2009. The Com-
mission hosted a series of
workshops in 2009 with the
purpose of engaging the
public in discussing the pro-
posals contained in the Dis-
cussion Paper and to focus
on law reform initiatives in
this regard. The following

INTERACTION WITH

The Commission has inter-
acted with government on
various matters including:
*Gender Equality:

Ms Carien Pienaar, a Senior
State Law Adviser at the
Commission, is a member of
the Gender Equality Task
Team set up by the Depart-
ment for Women, Children
and Persons with Disabilities

reform@justice.gov.za B

volves the submission of
essays by law students on
any topic relating to the
modernisation, improve-
ment, development or re-
form of any branch of South
African law.

The joint winners of the
2008 competition were an-
nounced at a ceremony held
at the Constitutional Court in
July 2009. They were Ms S
Harvey, a final year student
(University of Cape Town) for

her essay “Closing a Loop-
hole in the Labour Relations

PUBLIC CONSULTATION WORKSHOPS
IN 2009

workshops were held in
2009:—Pretoria, 19t May;
—Johannesburg, 26t May;
—Cape Town, 28t May;
—Durban, 2nd June;
—Mokopane, 11t June;
—Kimberley, 25t June,
—Port Elizabeth, 30t June;
—Nelspruit, 9t July

*The practice of ukuthwala
As part of a preliminary in-

vestigation to determine
whether the practice of
ukuthwala should be in-
cluded in the Commission’s

GOVERNMENT

for the purposes of making
recommendations on gen-
der equality legislation. Ms
Pienaar completed research
for the task team by explor-
ing various issues on gender
equality and development,
and is currently advising the
task team on an ad-hoc
basis.

*Customary law:

http:
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ESSAY COMPETITION

Act: The Constitutionality of
s198”; and Mr C McCon-
nachie, a third year LLB
student (Rhodes University)
for his essay “With such
changes as may be required

by the context: Section 13 of
the Civil Union Act, Absurdity
and Gender Discrimination

in the Legal Consequences
of Marriage”.

Both winners received
vouchers worth R10,000
each from Incredible Con-

nection, sponsored by
Juta&Co.

law reform programme and
in an effort to gather infor-
mation, the Commission
hosted a roundtable at its
offices in Pretoria in Novem-
ber 2009. The practice of
ukuthwala involves
“abduction” of a prospective
bride by her suitor or his
friends to his homestead.
The discussions explored
various issues including the
magnitude and nature of the
practice; the current legal
protections available to
women and young girls and
the need for law reform.

Ms Maureen Moloi, a Princi-
pal State Law Adviser at the
Commission and researcher
on customary law , was ap-
pointed to the inter-
departmental Task Team on
Judicial Functions of Tradi-
tional Leaders: Policy For-
mulation. The task team
was established in 2006 to
advise on the implications of

+27(0)12-392-9540
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Mr Chris McConnachie (joint winner);

Ms Han-marié Marshall-van Zyl

(Student Books Publisher: Juta Law);
Suzanna Harvey (joint winner); Judge

Y Mokgoro (Chairperson: SA Law

Reform Commission); Mr F Mdumbe
(SALRC), Mr W Staples (Marketing
Manager: Juta Law), Judge W Seriti
(Vice-Chairperson: SA Law Reform

Commission)

“The Commission
relies extensively
on the cooperation
of institutions and
persons who have
an interest in its
investigations for
the efficient
performance of
Commission

functions”

conferring civil and criminal
jurisdiction on traditional
leaders, formulate policy
proposals and draft legisla-
tion relating to this matter.
The task team has submit-
ted a policy framework to
Cabinet and the Traditional
Courts Bill [B 15—2008] is
currently before Parliamen-
tary committees.

&+ 27(0)12-320-0936
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WHO’S WHO: MS DELLENE CLARK

Prior to her appointment at
the Commission Ms Clark
was employed in the South
African Police Legal Ser-
vices. Ms Clark, a Principal
State Law Adviser,
admitted advocate of the
High Court of South Africa
and her educational qualifi-
cations include: BLC, LLB
and LLM from the University

is an

of Pretoria and a B.Comm
(Hon) from the University of
Cape Town.

Major research projects:
*Protected Disclosures—

Project 123: In 2007, Ms
Clark completed the report

and Procedure (2001); Re-
Offences

port on Sexual

and draft amendments to

(2002); and Discussion

the Protected Disclosures
Act 2000.
*Sexual  Offences—Project

paper on Sexual Offences:
Adult Prostitution (2009).
*Stalking—Project 130: Ms

107:Ms Clark was assigned
to the sexual offences pro-
ject in 1999 and research
she completed formed part
of the following Commission

publications: Discussion

Clark was assigned to lead
the research into stalking in
2003. The Commission
published an issue paper in
2003, a discussion paper in
2004 and the Report on

paper on Sexual Offences:

Stalking with a draft Bill in

The Substantive Law

2006. The draft Bill has

(1999); Discussion paper on
Sexual

Offences: Process

been tabled in Parliament
for debate in 2010.

WHO’S WHO: MR TSHEPANG MONARE

Mr Monare was appointed
as Senior State Law Adviser
to the Commission in May
2008. Mr Monare is an ad-
mitted advocate of the High
Court of South Africa.

Prior to joining the Commis-
sion, Mr Monare was em-
ployed as a lecturer at the
University of North- West,
Potchefstroom.

Mr Monare’s legal career
began at the Centre for Ap-
plied Legal Studies at the
University of Witwatersrand

as a legal intern at the AIDS
Law Project (1998). His
work experience also in-
cludes stints as a prosecutor
at Soweto Magistrates Court
(1999) and at the Military
Court, Bloemfontein (2001).
Major research projects:
*Harmonization of Prescrip-
tion Periods—Project 125:
Mr Monare is currently lead-
ing research in the Commis-
sion’s investigation into the
harmonization of existing
laws providing for different

prescription periods.
*Statutory Law Revision—
Project 25:

Mr Monare was assigned to
the statutory law revision
project in 2008 where he is
currently reviewing legisla-
tion administered by the

Department of Trade and
Industry.
*Access to Justice—Pre-

investigation:
Mr Monare is currently con-

ducting a preliminary investi-
gation on Access to Justice.

SOUTH AFRICA’S NEW PUBLIC PROTECTOR

>

In October 2009, the Com-
mission’s Full-Time Commis-
sioner, Ms Thuli Madonsela
was appointed as South
Africa’s third Public Protec-
tor. Ms Madonsela is the
country’s first female head
of a government watchdog
and was appointed by Presi-
dent Jacob Zuma after being
unanimously recommended

reform@justice.gov.za B

by a multi-party committee
of MPs.

Ms Madonsela was ap-
pointed to the Commission
in 2007 and during her ten-
ure, she managed the Com-
mission’s research pro-
gramme and also served as
the project leader for spe-
cific Commission projects
including Statutory Law Re-

http://www.salawreform.justice.gov.za =

vision (project 25); Review
of the Interpretation Act
1957(project 25) as well as
being co-project leader for
Sexual Offences: Adult Pros-
titution (project 107).

The Commission and staff,
who will miss her dearly,
congratulate Ms Madonsela
on her appointment and
wishes her every success.

+27(0)12-392-9540
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Ms Dellene Clark

Mr Tshepang Monare

“In making its
recommendations,
the Commission
bears in mind that
there is a need to
provide access to
justice for all; to
protect the rights
of all parties”

S+ 27(0)12-320-0936
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SUBMIT YOUR LAW REFORM
PROPOSALS

South African
Law Reform Commission

Any person or body is free to submit proposals for law reform to the

Commission. In each case the Commission considers the merits of a proposal. In
some instances a preliminary inquiry is instituted to determine whether the inclusion of a matter in the
Commission’s programme is justified. The Commission may also include matters in the programme of its own
accord.

Every effort is made to dispose of urgent matters with the least possible delay. However, the Commission has to
follow certain procedures which sometimes take up considerable time. The availability of funds and skilled
research capacity, the nature and extent of the inquiry and the need for consultation all determine the time spent
on each project. Consultation, in particular, is time-consuming, but the Commission regards it as an indispensable
part of the law reform process.

The selection criteria provides for a two-phased process to determine the inclusion of an investigation in the
Commission’s programme. The first set of criteria is used to determine whether a proposal should be rejected even
before a pre-investigation is done. It creates a sifting mechanism to reduce the number of pre-investigations. If
the proposal does not meet the initial criteria set for inclusion, it is rejected and a recommendation on this basis is
made to the Commission for consideration. However, where the initial criteria are met, a pre-investigation is
indicated and the second set of criteria is then used to evaluate the proposal and to determine the ultimate
inclusion or rejection of the proposal. Whereas all the initial criteria need to be met when deciding whether to go
ahead with a pre-investigation, a proposal need not meet all the secondary criteria to be included in the
programme. All the criteria in the second phase are considered and such weight is attached to a specific matter as

the Commission deems appropriate in the circumstances of each case.

For details on the selection criteria, see http://salawreform.justice.gov.za/request.html

> reform@justice.gov.za ‘B http://www.salawreform.justice.gov.za @ +27(0)12-392-9540 S5+ 27(0)12-320-0936
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FEEDBACK ON NEWSLETTER AND FURTHER INFORMATION
ciate your views on the Commission’s newsletter and welcome comments/suggestions on this is-
s at reform@justice.gov.za.

ation about the Commission and our law reform publications can be found on our website at

S& { awreform.justice.gov.za/. The website has full text versions of nearly all our issue papers, discussion
i ii orts since 1996 and a list of all investigations included in the Commission’s programme since its

CONTACT ADDRESS
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