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viii

SUMMARY OF RECOMMENDATIONS

Arbitration is increasingly recognized as an important method of resolving commercial
and other disputes, which can help to relieve the pressure on the civil justice system.
Arbitration needs to be supported by appropriate legislation. The objects of a modern
arbitration statute are the fair resolution of disputes by an independent and impartial
tribunal without unnecessary delay and expense; party autonomy; balanced powers for
the courts; and adequate powers for the arbitral tribunal to conduct the arbitral
proceedings effectively. It is clear that the existing Arbitration Act 42 of 1965 fails to
meet these objectives adequately.

In July 1998 the Commission published a report which recommended that the
UNCITRAL Model Law on International Commercial Arbitration of 1985 should be
adopted by South Africa for international commercial arbitrations. The Commission
has now turned its attention to domestic arbitration legislation.

The Commission's investigation has revealed that there are three basic options for a
new domestic arbitration statute. The first is to improve the existing statute while
retaining its basic provisions. In view of the dramatic improvements to arbitration
legislation in other jurisdictions during recent years, notably England, this option does
not appear to be practical. The second is to follow the approach adopted by several
other countries and to adopt the UNCITRAL Model Law for both domestic and
international arbitration. Because of the need, in the context of international arbitration,
to keep changes to the content and language of the Model Law to a minimum, this
approach also appears to be inappropriate for the needs of a new domestic arbitration
statute for South Africa. The third approach, and that recommended by the
Commission in this Report, is to have a new statute combining the best features of the
Model Law and the English Arbitration Act of 1996, while retaining certain provisions of
the 1965 Act which have worked well in practice.

It is notorious that the potential advantages claimed for arbitration compared to
litigation, as a more expeditious and cost-effective method of resolving disputes, are
often not achieved in practice, particularly in complex commercial disputes and in the
construction industry. The Commission therefore recommends that a statutory duty
should be imposed on the arbitral tribunal to adopt procedures which, while fair, in the
particular circumstances of the dispute will avoid unnecessary delay and expense.
Increased powers are recommended for the tribunal to enable it to comply with this



duty. These powers include the power to rule on its own jurisdiction, the power to
depart from the ordinary rules of evidence, the power to decide whether or not there
should be an oral hearing, a limited power to order interim measures and security for
costs, the power to call withesses, more effective powers to deal with a party in default
and the power to limit recoverable costs. To address the problem posed by multi-party
disputes, the Commission recommends that the tribunal should have a limited power to
permit a third party to join the arbitral proceedings in certain circumstances. True to
the principle of party autonomy the tribunal's statutory powers can be excluded or
modified by the parties in their arbitration agreement. They are also subject to the
tribunal's statutory duty to conduct the proceedings in a fair and impartial manner.

The Commission recommends that the powers of the court pertaining to arbitration
should be reviewed and generally brought into line with the powers of the court under
the Model Law, while retaining certain powers of the court in the 1965 Act not found in
the Model Law, but in modified form. Particular attention has been given to the need to
prevent applications to court being abused by unscrupulous parties intent on delaying
the arbitration process. The Draft Bill annexed to the Report also contains certain
provisions designed to facilitate the use of mediation by the parties to an arbitration
agreement. In the interests of consumer protection, it is recommended that a
consumer, as defined in the Draft Bill, who enters into an arbitration agreement relating
to future disputes should be able to cancel that arbitration agreement within a specified
period.

The Commission recommends:

That the UNCITRAL Model Law should not be adopted for domestic arbitrations in
South Africa.

That the existing Arbitration Act 42 of 1965 should be repealed and replaced with a
comprehensive new arbitration statute for domestic arbitration, based on the principles
set out above.

That in view of the procedural safeguards in the Draft Bill and the protection provided
by it for consumers, arbitration agreements should be expressly exempted from the
legislation recommended in 1998 by the Commission in its Report on Unreasonable
Stipulations and the Rectification of Contracts, which will enable the High Court to
render unreasonable, unconscionable or oppressive contracts inoperative.
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CHAPTER 1
INTRODUCTION
(a) The objects of the proposed new Arbitration Bill

1.01 When South Africa entered a new democratic era in 1994, it was already obvious that
its existing arbitration legislation was seriously defective as regards the needs of international
arbitration. For this reason the Law Commission, after thorough investigation and due
consultation, recommended the introduction of a new International Arbitration Act. It prepared
a Draft International Arbitration Bill, which is now on the legislative programme of Parliament.
A copy of this bill in the form recommended by the State Law Adviser is attached as Annexure
A to this Report. A similarly thorough investigation has confirmed that the existing arbitration
legislation is also inadequate for the needs of domestic arbitration, when compared to
arbitration legislation recently enacted in other jurisdictions in Africa, Europe and elsewhere.
The Commission produced a Discussion Paper® with preliminary proposals for a new domestic
arbitration statute, which included a Draft Bill. The principles on which this Draft Bill were
based received strong support at regional workshops® and in written responses to the
Discussion Paper, with criticism being restricted to points of detail. This Report therefore
contains detailed proposals for a new Draft Arbitration Bill which has been refined in the light of
the responses to the Discussion Paper. It is attached to this Report as Annexure B and is
referred to henceforth simply as "the Draft Bill"; it is to be distinguished from "the International
Arbitration Bill".

1.02 The standard by which a country's arbitration legislation is measured is the UNCITRAL
Model Law on International Commercial Arbitration of 1985. Although the Model Law was
intended for international arbitration, several countries, including both developed and
developing countries, have adopted the Model Law for both domestic and international
arbitration.® In its previous report, the Commission recommended that South Africa should
adopt the Model Law for international arbitrations only.* For reasons discussed below, the
Commission recommends that South Africa should not adopt the Model Law for domestic
arbitration as well. Instead, the provisions of the proposed new domestic legislation should be
compiled in such a way that it will best meet the objects of arbitration, bearing in mind the
specific needs of the users of arbitration in a South African context. The basic options, which
were considered in order to achieve this goal, are discussed below.® The Draft Bill is therefore
partially based on provisions of the current statute which have worked well in practice, as well
as certain provisions of the Model Law and the new English Arbitration Act of 1996.

SA Law Commission Domestic Arbitration Discussion Paper 83 August 1999.

See para 1.34 below.

See para 2.03 below.

See SA Law Commission Arbitration: An International Arbitration Act for South Africa Report July
1998 (hereafter referred to as "the Commission's Report on International Arbitration") paras 1.10 and 2.1-

2.6.

See para (b) below.



1.03 The object of arbitration is to obtain the fair resolution of disputes by an independent
and impartial arbitral tribunal without unnecessary delay or expense.® In this regard, delay and
expense are not to be measured only in relation to individual litigants, but society itself.
Arbitration, effectively used, can substantially relieve the costs to society of resolving (in
particular) complex commercial and construction industry disputes in the courts, thus permitting
a better allocation of public resources. It follows logically that a prime objective of arbitration
legislation should be to promote this object. The Draft Bill contains a number of provisions
derived from English Arbitration Act of 1996, which are not found in the UNCITRAL Model Law,
to ensure that this objective is achieved.’

1.04 Arbitration is a consensual process in that the primary source of the arbitral tribunal's
jurisdiction is the arbitration agreement between the parties. The consensual basis of
arbitration gives arbitration the potential to be a very flexible method of dispute resolution. The
parties can, by agreement, tailor the process to the needs of their dispute, bearing in mind its
nature and complexity, as well as the amounts in dispute. The advantage of flexibility, if used,
is one of the most important advantages of arbitration compared to litigation. A fundamental
principle of modern arbitration legislation is therefore party autonomy. This entails that the
parties should be free to agree how their dispute should be resolved, subject only to those
safeguards that are necessary in the public interest.® Party autonomy is one of the main
principles of both the UNCITRAL Model Law® and the English Arbitration Act of 1996.° The
second objective of a domestic arbitration should therefore be the promotion of party
autonomy.

1.05 The third objective should be balanced powers for the court. This is an objective of
both the Model Law'* and the English Arbitration Act of 1996.2 On the one hand, court
support for the arbitration process is essential. The price for court support is supervisory
powers for the court to ensure due process. On the other hand, experience in several
jurisdictions, including South Africa, has shown that it is necessary to guard against the court's
powers being abused by a party to an arbitration as a delaying tactic. The powers of the court
in the context of domestic arbitration legislation are considered in greater detail in the next
chapter.™

1.06 A further objective is to ensure that the arbitral tribunal has adequate powers to
proceed with the arbitration and to complete it without avoidable delay by making an award, in
a situation where either the parties cannot agree on the procedure to be followed or where one

See the English Arbitration Act of 1996 s 1(a), which however omits the requirement of independence for
the reason referred to in para 3.120 below.

See ch 2 para (b) below.
8 See the English Arbitration Act of 1996 s 1(b).

See the Commission's Report on International Arbitration para 2.7.
10 See Departmental Advisory Committee on Arbitration Law Report on the Arbitration Bill (Saville Report)
February 1996 (hereafter referred to as "1996 Saville Report") para 19.

1 See the Model Law article 5 and the Commission's Report on International Arbitration para 2.7.

12 See the English Arbitration Act of 1996 s 1(c).

13 See ch 2 para (c) below.



of the parties is failing or refusing to cooperate.’* This was also an objective of the Model
Law.™

1.07 There is naturally a degree of tension between these objectives.'® The objective of
party autonomy is not always easy to reconcile with the stipulated object of arbitration of
resolving disputes without unnecessary delay and expense or the giving of adequate powers to
the arbitral tribunal to conduct the arbitral proceedings effectively. It could happen that the
parties agree on a procedure which the tribunal regards as being inappropriately slow and
expensive in the circumstances of the particular dispute.’

1.08 A consideration of the proposals in this Report will illustrate that the provisions of the
existing Arbitration Act do not adequately meet any of these objectives. Although the Act does
support the objective of party autonomy, the latter is undermined by supervisory powers of the
court which are excessive compared with those in modern domestic arbitration statutes.'® The
powers of the arbitral tribunal to conduct the arbitral proceedings in a cost-effective and
expeditious manner are also inadequate by modern standards.*

1.09 The following are the main changes contained in the Draft Bill, compared to the current
statute, to ensure that the Bill achieves each of the objects of an arbitration statute identified
above.

Changes intended to promote expeditious and cost-effective arbitration

1.10 The following provisions, based on the English Arbitration Act of 1996, are designed to
improve the efficiency of the arbitral process:

e The imposition of a statutory duty on the arbitral tribunal to avoid unnecessary delay and
expense (s 28(1)(b));

e The imposition of a general duty on the parties to facilitate the proper and expeditious
conduct of the proceedings (s 35);

e The granting of a power to the arbitral tribunal to limit recoverable costs (s 56).

4 See Butler D W "South African Arbitration Legislation — The Need for Reform" (1994) 27 CILSA 118 at 122

(hereafter referred to as "Butler (1994 CILSA)").

15 See the Commission's Report on International Arbitration para 2.7.

16 See Butler (1994 CILSA) 122; Butler D W "A New Domestic Arbitration Act for South Africa: What Happens
after the Adoption of the UNCITRAL Model Law for International Arbitration?" (1998) 9 Stell LR 3 at 17
(hereafter referred to as "Butler (1998)"); compare the 1996 Saville Report paras 154-156.

m See further para 2.12 below.

18 For example ss 3(2) and 6 of the 1965 Act give the court a comparatively wide discretion not to enforce the
parties' agreement to refer their dispute to arbitration. This obviously undermines party autonomy.
Compare s 9 of the Draft Bill. The powers of the court in s 21 of the existing Act are also wide by modern
standards, allowing the court to deal with matters which other jurisdictions regard as being best left to the
arbitral tribunal. Compare s 40 of the Draft Bill.

19 Examples of existing deficiencies include the following. S 14 of the current Act fails to confer a general
discretionary power on the arbitral tribunal to decide how to conduct the arbitral proceedings where the
parties' agreement is silent. Compare s 29(1) of the Draft Bill. There is no provision regarding the power
of the arbitral tribunal to deal with jurisdictional issues. Compare s 26 of the Draft Bill. The arbitral tribunal
currently has no power to order interim measures. Compare s 29(2)(b)(iii) of the Draft Bill. The arbitral
tribunal cannot currently call a witness unless the parties agree. Compare s 31(5) of the Draft Bill.



Enhanced powers for the arbitral tribunal

1.11 The following are the main examples of enhanced powers for the arbitral tribunal:

A new general power, subject to procedural fairness and the arbitration agreement, to
conduct the arbitration as it deems fit (s 29(1));

A limited power to allow the joinder of a third party (s 12);

The power to rule on its own jurisdiction (s 26);

A limited power to order interim measures (s 29(2)(b)(iii));

The power to extend certain time limits (s 29(2)(b))(v));

The power to dispense with an oral hearing (ss 29(2)(a)(iv) and 33(1));

The power to depart from the ordinary rules of evidence (s 30);

The power to order security for costs (s 31(2));

The power to call a witness (s 31(5));

Enhanced powers in the event of a party's default (s 36);

In addition to the power to make an interim award, the power to make a provisional order
regarding aspects of the merits of the dispute, which it may reconsider in its final award (s
46);

Enhanced powers to correct errors in or to clarify an award (s 50).

Changes to the powers of the court

1.12 The proposed changes to the powers of the court are intended to provide enhanced
judicial support for the arbitral process, while preventing applications to court from being
abused as a delaying tactic:

The discretionary power of the court not to enforce an arbitration agreement has been
restricted in line with international standards (s 9);

The power of the court to rule on jurisdictional issues has been clarified (ss 26, 27 and
52(2)(a)(i) and (iii));

The powers of the court to extend the time limit for commencing arbitral proceedings and to
decide on a question of law have been refined (ss11 and 39);

The court's power to grant interim relief has been strengthened, whereas its power to decide
procedural issues has been reduced (s 40);

The grounds on which a court may refuse to enforce an award have been specified (s 53);
The court's power to order remittal of an award has been restricted, in line with international
trends (s 52(4)).

Changes pertaining to the award

1.13  The following are the main changes relating to the award:

The award must be reasoned unless parties otherwise agree (s 43(3));

Provision has been made for an award, with the consent of the tribunal, on agreed terms (s
44);

The provisions regarding the time for making the award (s 42) and its delivery to the parties
have been revised (s 45).



Other changes relating to the arbitral tribunal

1.14 The following are the main changes proposed relating to the arbitral tribunal, other than
those referred to elsewhere in this outline:

e The abolition of statutory provision for an umpire as opposed to a three-member tribunal (ss
16 and 17);
Limited provision is made for the immunity of arbitrators from liability (s 25);
The consequences of an arbitrator's resignation are regulated (s 23);

e Parties are jointly and severally liable for arbitrators' fees (s 54(5)).

Other important new provisions
1.15 Other important new provisions include the following:

e Acceptance of the principle of the severability of the arbitration clause in a contract from the
rest of that contract is confirmed (s 26(1));

e The privacy of the arbitration hearing and the confidentiality of the arbitral process and the
award are confirmed, subject to certain exceptions (s 34);

e A cooling-off period has been provided for arbitration agreements involving consumers (s
58);

e Provisions to encourage and facilitate mediation between parties to an arbitration agreement
have been included (ss 13-16);

e The description of what matters are arbitrable has been refined (s 5).

1.16 Most of these provisions® were contained in the Previous Draft Bill annexed to
Discussion Paper 83. To facilitate comparison a copy of the previous Draft Bill is contained in
Annexure C to this Report.?*

(b) Basic options regarding domestic arbitration legislation

1.17 The existing Arbitration Act 42 of 1965 at the time of its enactment was in advance of
arbitration legislation in most comparable jurisdictions. Although its arrangement is that of a
modern arbitration statute, the substance of its provisions are dated in important respects,
when it is compared with new arbitration legislation which has been introduced by both
developed and developing countries in the period since 1979.

1.18 Although the UNCITRAL Model Law was intended for international commercial
arbitrations, it has been adopted for both domestic and international arbitrations in a number of
jurisdictions.? The Model Law can also be regarded as having set the standard against which

20 New provisions with no equivalent in the previous Draft Bill are s 13 (Right to mediation process); s 34

(Confidentiality of arbitral proceedings); s 44 (Award on agreed terms); and s 59 (Regulations).
2 The footnotes to the sections of the Draft Bill in Annexure A contain references to the corresponding
provision of the previous Draft Bill, where applicable.
22 Examples of countries which have adopted the Model Law with minimum changes for both domestic and
international arbitration include New Zealand, Kenya, Zimbabwe, Uganda and Germany. India, in the
Arbitration and Conciliation Act 26 of 1996, made slightly more changes (compare s 37 regarding appeals)
but can still properly be regarded as a country which has adopted the Model Law for domestic and
international arbitrations, rather than adapting it. Regarding the position in Mozambique, new legislation on



other arbitration legislation must be evaluated. The existing Arbitration Act of 1965 was based
on English models. Although the initial reaction of those investigating the reform of English
arbitration legislation was to reject emphatically the adoption of the Model Law,?® the Model
Law subsequently had a far greater influence on the new English Arbitration Act of 1996 than
was initially foreseen.** The new English Arbitration Act is of particular relevance for South
Africa in view of the influence of English law on the existing legislation. Changes made since
1965 to English arbitration law?® are potentially indicative of possible flaws in the South African
Arbitration Act.

1.19 The Law Commission accepted in its report on international arbitration that the
Arbitration Act of 1965 is totally inadequate for the requirements of international arbitration.”®
As this report will demonstrate, it also has a number of serious defects for meeting the needs
of domestic arbitration. There are three possible alternatives for dealing with the problem.

1.20 The first alternative is to attempt to improve the 1965 Act by making the necessary
changes to its provisions. This was the approach adopted by the Association of Arbitrators in
its initial proposals to the Law Commission in 1994.%” There are two main difficulties with this
approach.

1.21 First, it takes insufficient account of the provisions of the UNCITRAL Model Law. This
Report proceeds on the basis that the Model Law will be adopted by the legislature for
international commercial arbitrations with minimum changes to the original UNCITRAL text.
The approach under discussion will not only result in South Africa having different statutes for
domestic and international arbitrations, but will also result in those statutes being
fundamentally different in a number of important respects. If South Africa is to have a dualistic
arbitration system, it is nevertheless desirable to promote a reasonable degree of commonality
between the two. A further difficulty with this approach is that it has insufficient regard to the
objectives of a modern arbitration statute discussed above.?®

1.22 Secondly, while the drafters of the English Arbitration Act of 1996 had regard to the

both international and domestic arbitration took effect during 1999. The section of the legislation dealing
with international arbitration incorporates some features of the UNCITRAL Model Law but also contains
important differences. The legislation has however achieved some success in restricting the scope of court
involvement in the arbitration process. (The information on Mozambique was furnished by Dr Samuel
Levy, an American lawyer and former official with US Aid in Maputo, who now runs a legal and financial
management consulting firm SAL Consultoria in Maputo.)

23 See Mustill M J Report of the Departmental Advisory Committee on the UNCITRAL Model Law

London 1989 reproduced in (1990) 6 Arbitration International 3-62.

2 See the introduction by Lord Saville to Bernstein R, Tackaberry J & Marriott A L Handbook of Arbitration

Practice 3 ed Sweet & Maxwell London 1998 (hereafter referred to as "Bernstein et al") 7 and the 1996

Saville Report para 4.

% The two most important statutes since 1965 have been the Arbitration Act of 1979, which amended the

Arbitration Act of 1950 and the Arbitration Act of 1996 which repealed and replaced it.

2 Compare the Commission's Report on International Arbitration para 1.3.

2 A copy of the Draft Bill accompanying the submissions of the Association of Arbitrators is contained in
Annexure B to Discussion Paper 83.

28 See para (a) above.



desirability of complying with the standards set by the Model Law, it was also necessary to
address certain problems experienced in English arbitration practice. These same problems
clearly exist in arbitration practice in South Africa.?® The implementation of statutory corrective
measures necessitates a more drastic departure from the provisions of the existing Arbitration
Act of 1965.

1.23 The second alternative is to adopt the UNCITRAL Model Law for both international and
domestic arbitrations. The advantages and disadvantages of this alternative are considered in
the next chapter.

1.24  The third alternative is to adopt what is essentially a new arbitration statute for domestic
arbitration. This statute would retain the basic structure of the 1965 Act and those of its
provisions which have worked well in practice. It would also incorporate those features of the
Model Law and the English Arbitration Act of 1996 which will best ensure that the objectives of
a modern system of arbitration law are achieved.

1.25 Having regard to the objectives of a modern arbitration statute discussed above, and
the very favourable response to Discussion Paper 83, the Commission recommends that the
third of these alternatives should be adopted.

(c) A brief history of the Law Commission's arbitration project®

1.26 On 1 August 1994, the Executive Director of the Association of Arbitrators (Southern
Africa) wrote to the Secretary of the South African Law Commission, submitting a draft bill
intended for domestic arbitration, together with an explanatory memorandum. The draft bill
consisted of a revised version of the existing Arbitration Act 42 of 1965, having regard to
certain problems which have been experienced with the existing Act in practice and recent
changes to arbitration legislation in other jurisdictions.

1.27 On 29 August 1994 the Minister of Justice approved the inclusion of an investigation
entitled “Arbitration” in the Law Commission's programme of law reform.

1.28 Because the submissions of the Association of Arbitrators were primarily directed at the
reform of domestic arbitration legislation, they did not deal in sufficient detail with how South
Africa should respond to the UNCITRAL Model Law, beyond recommending that it should be
adopted for international arbitrations only.

1.29 The Law Commission decided that the logical starting point for the investigation into
the reform of South African arbitration legislation was to investigate how South Africa should
respond to the UNCITRAL Model Law. As a result a discussion document, Working Paper 59
"Arbitration”, was produced and circulated in September 1995. Responses were invited on how
South Africa should respond to the Model Law.

1.30 On 1 January 1996 the membership of the South African Law Commission was
reconstituted and the new Commission recommended to the Minister of Justice that a Project

29 See para 2.09 below.

%0 A more detailed account of the work of the Law Commission on international arbitration appears from the

Commission's Report on International Arbitration paras 1.21-1.46.



Committee should be established for the arbitration project. This Project Committee was
established with effect from 1 May 1996.

1.31 During its first two meetings, the Project Committee decided that international
arbitration was a separate specialised aspect of the investigation which required urgent
attention. The committee accepted that the reform of domestic arbitration was potentially a
more controversial topic involving a much broader range of interest groups. As a result, the
investigation of this aspect could be more protracted, particularly if, as subsequently occurred,
the Project Committee was mandated to consider the promotion of alternative dispute resolution
techniques as well.*

1.32 In the light of the responses to Working Paper 59, the Project Committee drew up
Discussion Paper 69, which was published during December 1996. This Discussion Paper
included a recommendation that the UNCITRAL Model Law should be adopted, initially at
least, for international arbitrations only. The Discussion Paper and the Draft Bill were
favourably received, with criticism being reserved for points of detail. Certain refinements were
therefore made to the Draft Bill which accompanied the Law Commission's Report on
International Arbitration in July 1998. The Draft Bill has been approved by the Cabinet and the
necessary preparations are underway for its consideration by Parliament.

1.33 Proposals were made by the Commission in July 1998 for the expansion of the Project
Committee. This was ultimately effected in May 1999. The expanded Project Committee
undertook the preparation of a Discussion Paper dealing with the reform of domestic arbitration
legislation. A Draft Arbitration Bill reflecting the committee's proposals was contained in
Annexure A to the Discussion Paper. This report, based on the Discussion Paper, marks the
completion of the second stage of the Commission's inquiry into arbitration legislation. This will
be followed by a third stage, which will consider alternative dispute resolution techniques for
resolving commercial disputes.

(d) Regional Workshops and the response to Discussion Paper 83

1.34  Four regional workshops were held to consider the Discussion Paper during September
1999 at Pretoria, Durban, Cape Town and East London. A list of persons who attended these
workshops is contained in Annexure D to this Report. All four workshops started with a
consideration of the question of whether the third of the three options considered by the Project
Committee was the correct approach. There was general and enthusiastic support for this
approach.** Subsequent to the workshops written submissions were also received. A list of
respondents who submitted written submissions is contained in Annexure E to this Report.

1.35 The Pretoria workshop supported the approach of the Bill in principle. Comment was
restricted to points of detail. Policy concerns related to the provisions regarding consumer
arbitration agreements and, to a lesser extent, the provisions regarding mediation. At a practical

3 An expanded Project Committee was appointed for this purpose. An issue paper Alternative Dispute Resolution

Issue Paper 8, with a closing date for comments of 15 July 1997 has since been published on this aspect of the
investigation. A discussion paper, Community Dispute Resolution Structures Discussion Paper 87 was published in
September 1999 and a report on this aspect of the investigation is currently in preparation.

32 Only one delegate reserved his position on this issue, namely Mr G Elsworthy of the City of Cape Town.



level a prime concern was the avoidance of unnecessary costs and delay and to provide for the
expedited enforcement of arbitral awards.

1.36 At the Durban workshop, the perception that revised arbitration legislation could be
aimed at facilitating the avoidance of courts staffed by black judicial officers was raised and
discussed. It was also asked to what extent the Draft Bill attempted to address African needs.
Once again, the provision on consumer arbitration agreements was perceived as providing
inadequate protection.

1.37  In Cape Town, the policy considerations behind the Draft Bill were questioned.® It was
asked to what extent does the Bill accommodate African culture. It was also asked to what
extent would the Draft Bill assist in promoting access to justice for the poorer sections of the
community and how the Bill would interact with community courts. Concern was expressed
that diverting work from the civil courts to arbitration could further reduce the funds available
to support such courts. These concerns are briefly addressed in the text below.

1.38 At the East London workshop, concern was expressed that arbitration was currently no
cheaper than the courts. It was also argued that there is a need to move away from the
courtroom procedures which lawyers tended to indulge in when appearing in arbitrations.

1.39 As far as the Project Committee is aware little has been published about the
relationship between arbitration and African culture or custom.** Indeed the perception exists
that mediation as a method of dispute resolution has more in common with traditional African
methods of dispute resolution than the usual adversarial style of arbitration practice associated
with colonial arbitration legislation of English origin.*> A more important issue in the present-
day African context is how to provide appropriate access to justice for the majority of the
population, both urban and rural, in a situation where there are severe constraints on
resources.®*® This concern illustrates the importance of the parallel investigation by the
Commission's Project Committee dealing with community dispute resolution structures.®” It is
also necessary to add a word of caution about having unrealistic expectations as to what
domestic arbitration by private arbitrators can do to promote access to justice, because of the
costs involved. Nevertheless arbitration service providers are giving increasing attention to

% By Ms Doris Ndlovu.
8 See however Amissah A N E "Ghana" in Cotran E & Amissah A (eds) Arbitration in Africa Kluwer The
Hague 1996 113-119 for a discussion of customary arbitration in Ghana (as opposed to arbitration under
the arbitration statutes). The essential characteristics of this customary arbitration are a voluntary
submission of the dispute to arbitrators for the resolution of the dispute on its merits using an informal
procedure; a prior agreement by both parties to accept the award; and publication of that award. In
practice where the dispute was resolved by a Chief, it could be difficult to show whether a disputant
attended a hearing before the Chief pursuant to an agreement to submit the dispute to arbitration or out of
respect for the Chief. Sakala J B "Zambia" in Cotran & Amissah 186 stated that the Local Courts Act (Ch
54 of the Laws of Zambia) s 50(1) allowed for "arbitration or settlement in any matter with the consent of
the parties thereto if such settlement or arbitration is conducted in the manner recognised by the
appropriate African customary law".

% See para 3.90 below.

% See Scharf W "Dispute Resolution in Africa — Past and Present" Unpublished paper presented at the
conference of the Association of Arbitrators on Dispute Resolution and Cross Border Trade in
Johannesburg on 15 September 2000, 1-2.

87 See para 1.31 n 31 above.



10

low-cost administered arbitrations for consumer disputes, as an alternative to the magistrates'
court and the small claims court.® This indicates that general legislation dealing with
arbitration pursuant to an agreement between the parties can and should endeavour to
promote a culture of cost-effective arbitration. It is not however the object of such legislation to
create specific machinery and regulations for low-cost arbitration schemes, whether these be
funded by the private or public sector.*

% See eg Association of Arbitrators (Southern Africa) Rules for the Conduct of Arbitrations 4 ed August

2000, which contain a subdivision "Rules and Guidelines for the Conduct of the Small Claims Arbitration
Tribunal". The latter rules deal with three classes of claim, those up to R5 000, claims between R5 000 and
R25 000 and claims between R 25 000 and R50 000, with a separate prescribed costs structure for each
category.
%9 The possibility of court-annexed arbitration as a means of reducing pressure on the courts and making
better use of public funds allocated for the administration of civil justice is outside the ambit of this report.
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CHAPTER 2

UNDERLYING PRINCIPLES OF THE DRAFT BILL

2.01 The previous chapter identified the objectives of a modern domestic arbitration statute.
The purpose of this chapter is to consider whether these objectives can best be achieved in
South Africa by adopting the UNCITRAL Model Law for both domestic and international
arbitrations or by drawing up a new statute which is nevertheless consistent with the principles
of the Model Law. The conclusion reached on this issue®® has been fortified by the very
positive response at the regional workshops to the same conclusion, put forward on a
provisional basis in Chapter 2 of the Discussion Paper on which this chapter of the Report is
based.

2.02 A crucial issue for the reform of domestic arbitration legislation concerns the powers of
the court, particularly as the powers of the court under the UNCITRAL Model Law are
significantly less extensive than those enjoyed by the courts under the existing Act. This
chapter therefore examines this issue as an essential background to a consideration of the
provisions of the Draft Bill in Chapter 3 of this Report. The drafting principles which have been
used in drawing up the Draft Bill are also set out.

(a) Reasons for not adopting the UNCITRAL Model Law for domestic arbitrations

2.03 Two developed countries, namely New Zealand and Germany, and four developing
countries, namely Kenya, Zimbabwe, India and Uganda, have recently adopted the Model Law
for both domestic and international arbitrations.** These jurisdictions therefore accepted that
the Model Law, although drafted for international arbitrations, is also suitable for domestic
arbitration. Moreover, an eminent authority on the Model Law has argued that it "would be

suitable also for any advanced system of domestic arbitration".** It may also be argued that

40 See para 2.25 below.

4 By 1994 some 22 states had adopted the Model Law: see Sanders P "Unity and Diversity in the Adoption
of the Model Law" (1995) 11 Arbitration International 1-37 and the Commission's Report on International
Arbitration para 2.3 n 4; Butler (1994 CILSA) 132-134. Countries which have adopted the Model Law for
international arbitration only while retaining a separate law on domestic arbitration include Australia,
Scotland, Hong Kong, Singapore and most of the provinces of Canada. Hong Kong adopted the Model
Law for international arbitration in 1989. The Hong Kong Arbitration Ordinance of 1963 was further
amended in 1996 in the light of the English Arbitration Act of 1996. The revision was necessarily limited in
scope because of the pressure on the legislative programme occasioned by the colony being returned to
China in 1997. This made it impossible to give effect to a proposal from the Hong Kong International
Arbitration Centre for a complete redraft of the arbitration legislation, in terms of which the Model Law
would have been adopted for both international and domestic arbitrations with certain "add-on" provisions
for domestic arbitrations. See Kaplan N "An Update on Hong Kong's Arbitration Law" 1998 (Special
Supplement) ICC ICArb Bull 11 at 12; Schaefer J K "Leaving Colonial Arbitration Laws Behind: Southeast
Asia's Move into the International Arbitration Arena" (2000) 16 Arbitration International 297 at 313-314.

42 See Herrmann G "The Role of the Courts under the UNCITRAL Model Law Script" in Lew J D M (ed)
Contemporary Problems in International Arbitration Centre for Commercial Studies Queen Mary
College London 1986 164 167. See also Rogers A "The UNCITRAL Model Law: An Australian
Perspective" (1990) 6 Arbitration International 348 349 who states that there is no inherent reason why
the Model Law should not be selected as the sole regime for all arbitrations in a particular jurisdiction. He
concedes that special treatment may be required in domestic arbitration for contracts of adhesion where
the parties have an unequal bargaining position (cf the (New Zealand) Arbitration Act of 1996 s 11 which
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adopting the Model Law for both domestic and international arbitrations would avoid the
complexities of a dualistic system as well as the need to define when an arbitration must be
treated as international as opposed to domestic.® However, even jurisdictions which in
principle have the same arbitral regime for domestic and international arbitrations usually find it
necessary to make some distinction between the two, necessitating a definition of international
arbitration.*® Moreover, the complications for South African parties and lawyers posed by a
dual system are exaggerated. Those not involved in international arbitration will only have to
work with the domestic statute. Those lawyers who represent clients in international
arbitrations outside South Africa are accustomed to dealing with different arbitral regimes.*

2.04 There are however a number of arguments against adopting the Model Law for both
domestic and international arbitration.*°

2.05 The first argument concerns the positive contribution made by the Arbitration Act of
1965 to the development of South African arbitration law. Some jurisdictions which have
adopted the Model Law used it to replace largely obsolete arbitration legislation which had
been little used. In contrast, the Arbitration Act of 1965 has worked reasonably well in practice
and is familiar to a large number of people involved in arbitration in this country, many of whom
are unlikely to become involved in international arbitration. It has also been interpreted by the
courts on numerous occasions, usually with satisfactory results. The replacement of the
existing Act by the Model Law would undermine legal certainty among those involved in
domestic arbitration until it is seen how the Model Law will be interpreted and applied by the
courts. The powers of the court under the existing Act are wider than those under the Model
Law and some changes will be necessary in this regard.*” There are however certain existing
powers of the court which were rejected by the Law Commission in the context of international
arbitration in the interests of keeping departures from the Model Law in the international
context to a minimum. Examples are the power of the court to extend certain time limits for
commencing arbitration proceedings and the power of the court to give an opinion on a
question of law.”® Both these powers have been used beneficially over the years and the
Commission recommends that they should be retained, subject to certain refinements to
prevent abuse.*

contains special requirements for the enforcement of a consumer arbitration agreement entered into in
New Zealand).
a3 See the Commission's Report on International Arbitration paras 2.107-2.109 and 2.273 regarding certain
practical problems regarding the application of the definition of an international arbitration in article 1(3) of
the Model Law.

a4 See the Zimbabwe Arbitration Act of 1996 sch 1 article 10, which distinguishes between domestic and

international arbitrations in respect of the number of members of the arbitral tribunal.
45 See Butler (1998) 9 n 39.
e See generally Butler (1998) 7-12.
4 See para (c) below.

8 See the Arbitration Act 42 of 1965 ss 8 and 20.

49 See ss 11 and 39 of the Draft Bill and paras 3.77-3.81 and 3.196-3.204 below.
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2.06 The second argument relates to the form in which the Law Commission recommended
that the Model Law should be adopted for international commercial arbitration. The
Commission recommended that the official English text of the Model Law should be adhered to
as closely as possible. This was in compliance with UNCITRAL's goal of promoting uniformity
of national laws applying to international arbitration procedure. It also had the object of
promoting South Africa as an attractive arbitration venue for foreign parties and their lawyers.*
The official text will not necessarily be easy for South African lawyers to interpret and apply
without the aid of the travaux préparatoires. This is permitted in the Draft International
Arbitration Bill proposed by the Law Commission.”® However, it is also important that the
Model Law in South Africa should also be applied by our courts in a way consistent with the
way it is applied in other Model Law jurisdictions. This will necessitate reference to foreign
jurisprudence on the interpretation and application of the Model Law. This type of exercise is
less practical for legal practitioners involved only in domestic arbitration.

2.07 For the reasons referred to in the previous paragraph, the Commission proposed that
the Model Law should be adopted with minimum changes and additions. The Model Law
however has certain gaps, compared to the relatively detailed and sophisticated provisions of
the existing Arbitration Act of 1965 on certain topics. It would be necessary to fill these gaps if
the Model Law were to operate effectively in domestic arbitrations in South Africa. If these
additions were to apply to international arbitrations, the goals referred to in the previous
paragraph would be seriously undermined. However, the problem will not arise if a separate
domestic arbitration statute is retained.>

2.08 A good example of a gap in the Model Law compared to the existing Act concerns the
provisions relating to the powers of the arbitral tribunal. Failing provisions in the arbitration
agreement, the Model Law, subject to certain procedural safeguards, empowers the tribunal to
"conduct the arbitration in such manner as it considers appropriate".>® There are good reasons
for this approach. Over-detailed rules or statutory provisions on arbitral procedure undermine
the flexibility of the arbitration process. However, the current position is that the existing
Arbitration Act contains a fairly detailed list of powers, which apply unless the arbitration
agreement provides otherwise.>® Arbitrators and parties familiar with international arbitration
practice will have no difficulty in conducting their arbitration under the Model Law. It is however
less experienced arbitrators and parties in a domestic arbitration who could experience
uncertainty if the approach in the present statute is simply abandoned and replaced by that of

%0 See the Commission's Report on International Commercial Arbitration paras 2.9 and 2.52.

51 See the Commission's Report on International Commercial Arbitration paras 2.52-2.60 and the Draft
International Arbitration Bill s 8.

52 One way of dealing with this problem is the approach used in the New Zealand Arbitration Act 99 of 1996.
Sch 1 contains the Model Law, as adapted, which applies to all arbitrations both domestic and
international. Sch 2 contains additional provisions which in terms of s 6 apply automatically to domestic
arbitrations unless the parties exclude them. These additional powers only apply to an international
arbitration on a contract-in basis.

%3 See article 19(2) of the Model Law. The procedural safeguards are contained in articles 18 and 24.

>4 See the Arbitration Act 42 of 1965 s 14(1).
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the Model Law.*®

2.09 A further strong reason for retaining a separate statute for domestic arbitration relates
to the urgent need to take remedial measures regarding the type of procedure often used in
more complex arbitrations, particularly in the construction industry. These procedures often
result in the arbitration hearing being far longer and more expensive than it would have been if
the parties went to court. This necessitates the reform of South African domestic arbitration
practice. The causes and the possible solutions to the problem have been well documented.*®
The problem should be familiar to any lawyer who has been involved in an arbitration involving
a complex commercial or construction dispute in this country. The causes of the problem are
linked to the English-style adversarial procedure as used in civil trials and arbitration in South
Africa.

2.10 The drafters of the English Arbitration Act of 1996 were well aware of the problem. In
the words of Lord Saville, who has been aptly described” as the midwife of the new English
Arbitration Act 1996:

"Justice delayed or unnecessarily expensive justice is indeed justice denied. However 'correct’
the final decision can be said to be, it will have produced injustice if it took too long or was too
expensive."?®

(b)  Lessons from the English Arbitration Act of 1996

2.11 One of the founding principles of the English Arbitration Act of 1996 concerns the object
of arbitration, "namely to obtain the fair resolution of disputes by an impartial tribunal without
unnecessary delay or expense".?® This guiding principle is not intended to be empty rhetoric.
It was intended to rectify the defects in English arbitration practice referred to in the previous
section. Section 33 of the Act imposes a twofold statutory duty on the arbitral tribunal:

"First, the tribunal is required to act fairly and impartially between the parties, giving each party
a reasonable opportunity to put its case and to deal with that of its opponent. This duty is
clearly based on article 18 of the Model Law. The second duty however has no equivalent in
the Model Law. The tribunal is required to ‘adopt procedures suitable to the circumstances of
the particular case, avoiding unnecessary delay or expense, so as to provide a fair means for
the resolution of the matters falling to be determined'. Section 33 is one of the mandatory
provisions of the Act and cannot be excluded by the parties' agreement. Obviously the tribunal
cannot sacrifice a just result and fair procedures in an effort to save time and expense.
However, it is also inherent in section 33 that procedures which do not avoid unnecessary

% See further Butler (1998) 10-11.

% See Butler D W "Expediting Commercial Arbitration Proceedings — Recent Trends" (1994) 6 SA Merc LJ
251 at 254-5; Lane P M M "Cost Effective Arbitration" (1997) 63 Arbitration 5-6; Butler (1998) 6 and 12-
14.

57 In the editor's introduction to the article cited in the next footnote.

%8 See Saville M "An Introduction to the 1996 Arbitration Act" (1996) 62 Arbitration 165 (hereafter referred to
as "Saville) at 166.

5 See further Butler (1998) 14-19.

60 See the Arbitration Act of 1996 s 1(a).
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delay and expense are fundamentally unfair."®*

An arbitrator who ignores this duty runs the risk of incurring certain sanctions, namely removal
from office or the setting aside of the award.®

2.12 The English Arbitration Act also provides arbitrators with a list of powers designed to
educate arbitrators and parties with respect to ways in which arbitration may be handled as
opposed to litigation.®® Subject to the duty of fairness, it is now beyond doubt that arbitrators
may depart from English adversarial principles by devising radical and innovative procedures
to limit costs and reduce delay.** However, because of the principle of party autonomy, these
powers are subject to any agreement between the parties.®® The situation could arise that the
parties agree on a procedure, which makes it objectively impossible for the tribunal to comply
with its statutory duty to resolve the dispute without unnecessary delay or expense. The
legislature protects the tribunal which does not wish itself to be abused in this way and which
has been unable to persuade the parties to adopt cost-effective and expeditious procedures by
allowing it to resign.®®

2.13 Another potentially very effective tool which the legislature has given to the arbitral
tribunal to enable it to comply with its duty to ensure cost-effective procedures is the power to
cap costs. This entails the power to direct, before the costs are incurred, that recoverable
costs shall be limited to a specified amount.” Properly exercised,’® the power enables the
arbitral tribunal to prevent an occurrence which is all too frequent in arbitration practice, namely
where the costs of the proceedings are very much out of proportion to the amount in dispute.®®

2.14  The English statute also imposes a duty on the parties to do all things necessary for the
proper and expeditious conduct of the arbitral proceedings. This includes the duty to comply
without delay with any determination of the arbitral tribunal as to procedural and evidential
matters.”® The powers of the tribunal and the sanctions it may impose in the event of default,
including the failure to comply with a peremptory order, are both more comprehensive and

61 Butler (1998) 15 (footnotes omitted).
62 See further Butler (1998) 15-16 regarding ss 24 and 68 of the English Arbitration Act.
63 See the English Arbitration Act s 34(2) and Landau T "The Arbitration Act 1996 - New Duties and

Liabilities: Party Autonomy v Powers of the Tribunal" paper delivered at a seminar "A Practical Guide to the
New Arbitration Bill/Act" London 4 July 1996 4. The tribunal's powers in ss 29-31 and 33 of the Draft Bill in
Annexure B have been drafted on similar lines.

64 See Bernstein et al 27.

65 See the English Arbitration Act ss 1(b) and 34(1).

66 See the Arbitration Act of 1996 s 25 and the 1996 Saville Report para 162.

67 See the English Arbitration Act s 65 and Butler (1998) 17-19.

68 The power is subject to the arbitral tribunal's duty in s 33(1)(a) to act impartially and fairly and should only

be exercised after first giving the parties the opportunity to make submissions on the issue.
69 See further paras 3.267-3.272 below.

0 See the English Arbitration Act of 1996 s 40(1) and (2)(a).
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more drastic than those contained in the comparable provision of the Model Law.”

2.15 Given the present highly unsatisfactory state of arbitration practice in South Africa, the
case for the inclusion of similar corrective measures, based on the English Arbitration Act, is a
strong one. This was done in the previous Draft Bill”> and the response at the regional
workshops was overwhelmingly positive.

(c) Balanced powers for the court”

2.16 One of the most controversial issues of arbitration law reform concerns the powers of
the court in relation to arbitration.”* It is accepted that court support for the arbitral process,
particularly as regards the enforcement of arbitration agreements and arbitral awards, is
essential. It is also accepted that the courts are entitled to certain supervisory powers as the
price for their powers of assistance. A court cannot be expected to enforce an arbitral award
which has been obtained as a result of an arbitral procedure which was fundamentally unfair
and which has substantially prejudiced the losing party.

2.17 The controversy concerns the extent of the courts' supervisory powers and the stage of
the arbitral process during which these powers should be available. On the one hand, if it is
alleged that the arbitral tribunal is biased or lacks jurisdiction, it could be unreasonable to
expect a party raising this objection to continue to participate in the arbitral process until an
award has been delivered, before that party is entitled to approach the court for redress. If the
objection is sound, the arbitration will have been a waste of time and money. On the other
hand, applications to court during the course of an arbitration have been a much abused
delaying tactic in many jurisdictions, including South Africa. The delay can be aggravated
where a decision by a court of first instance on the application is subject to appeal. As appears
from the discussion in the previous section of this chapter, a major aim of a new South African
domestic arbitration statute must be to reduce avoidable delay and expense in the arbitration
process. Unnecessary applications to court are a cause of avoidable delay and expense.

2.18 The powers of the court are a particularly sensitive subject in the context of arbitration
in South Africa.”” There is the danger of a perception, particularly among black lawyers, that

& See Butler (1998) 19 n 112 for a comparison between s 41 of the English Arbitration Act with article 25 of

the Model Law.
& See especially the corresponding provisions in the Draft Bill ss 2 (General Principles), 23 (Resignation of
arbitrator), 28 (General duty of tribunal), 30 (Power of tribunal to consider evidence), 35 (General duty of
parties), 36 (Powers of tribunal in case of party's default) and 56 (Power to limit recoverable costs). In
addition, following s 34(1)(h) of the English Arbitration Act, s 33(1) of the Draft Bill now gives the tribunal
the discretion to decide whether or not hearings should be held, unless the parties otherwise agree. See
further para 3.174 below.
& See further the Commission's Report on International Arbitration paras 2.10-2.12 and the authorities cited;
Chukwumerije O "Judicial Supervision of Commercial Arbitration: The English Arbitration Act of 1996"
(1999) 15 Arbitration International 171-191 hereafter referred to as " Chukwumerije”, especially 182-183.

" See generally Butler (1994 CILSA) 123-9.
S See Butler D W "The Proposed New International Arbitration Act: a Contribution to the African
Renaissance?" Unpublished paper presented at the SLTSA Conference in Bloemfontein on 19 January
1999.
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some white members of the legal profession see arbitration as a form of "privatised litigation",”

enabling them and their corporate clients to avoid courts which increasingly comprise black
judicial officers. This perception needs to be addressed. Objectively considered, arbitration
holds equal advantages for black legal practitioners and their clients. The civil courts are
struggling to cope with their present case load. A healthy arbitration industry helps to promote
the administration of justice by relieving the burden on the courts. Countries like India, Kenya
and Zimbabwe point the way in this regard.

2.19 South Africa will not become an important regional centre for international arbitration
unless it is seen to have the necessary court support for the arbitration process.”” Arbitration in
this country therefore requires the support of judges who are sympathetic towards arbitration
as a means of resolving disputes.”® Attention also needs to be given to the introduction of
streamlined court rules to facilitate the expeditious handling of court applications relating to
arbitration proceedings.”®

2.20 The issue which requires to be addressed here is not the fear that the courts are
incapable of exercising the powers conferred on them by arbitration legislation. The problem is
the danger of the courts' statutory powers being abused by unscrupulous parties as a delaying
tactic.

2.21 The drafters of the Model Law were well aware of this problem and gave careful
attention to it. It is generally accepted that they achieved the right balance regarding the extent
of the courts' powers and the time in the arbitration proceedings when they may be exercised.
Even in England, which has traditionally been regarded as a jurisdiction where the courts have
enjoyed excessive powers in the context of arbitration, there has been a clear and continuing
trend since 1979 to curtail the powers of the courts. Zimbabwe, Kenya, New Zealand and India
are examples of jurisdictions which recently replaced their previous arbitration statutes based
on English models with the Model Law, also for domestic arbitrations. They did not regard the
powers conferred on the courts by the Model Law as generally inadequate for purposes of
domestic arbitration, although all four®® did confer certain additional powers on the court.

This involves conducting the arbitration substantially along the lines of a High Court trial. This is a major
cause of the problems referred to in para 2.09 above.

" This comment was forcefully made by KRK Harding, as Secretary General of the Chartered Institute of
Arbitrators, based in London, at an international arbitration conference held in Johannesburg during March
1997.

& Such support was recently provided by Justice J M Hlophe "The New Domestic Arbitration Act"
Unpublished paper presented at the Dispute Resolution and Cross Border Trade Conference held by the
Assaociation of Arbitrators (Southern Africa) Sandton 16 September 2000.

9 See the Commission's Report on International Arbitration para 2.288.

80 Regarding the position in New Zealand see the Arbitration Act of 1996 s 6 and sch 2, clauses 4, 5 and 7.
The powers contained in clauses 4 and 7 correspond to ss 8 and 20 of the Arbitration Act of 1965 and ss
11 and 39 of the Draft Bill. As appears from the text below, the Commission is not in favour of the
possibility of an appeal to the court on a question of law provided for by clause 5 of sch 2 of the New
Zealand statute. In India, s 37 of the Indian Arbitration and Conciliation Act 26 of 1996 provides for a wider
right of appeal to the courts on certain matters than is permitted by the Model Law. Both Kenya and
Uganda provide in domestic arbitrations for a contract-in right to refer a question of law to the court as a
consultative case and for a contract-in right of appeal to the courts on a point of law. (See the Kenyan
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2.22 The Commission has therefore generally followed the provisions of the version of the
Model Law which it recommended for international arbitrations in South Africa, in preference to
the powers of the courts contained in the existing Arbitration Act of 1965.5' This approach also
has the advantage of avoiding an unnecessary divergence between the law pertaining to
international arbitration and that regulating domestic arbitration. However, the power of the
court to extend certain time limits and the power of the court to give an opinion on a question of
law during arbitration proceedings have been retained, subject to certain modifications.®

2.23 The English Arbitration Act of 1996 retains the limited right of appeal to the courts on a
point of law against an arbitral award, which was introduced by the Arbitration Act of 1979.%
This right of appeal is also found in New Zealand, Kenya and Uganda.?* It was introduced in
England to compensate for the abolition of the judge-made rule of English law which enabled a
court to set aside an award by reason of an error of law or fact on the face of the award.?® This
rule has never been part of South African law.*® Other jurisdictions do not allow a court to
review an arbitral award on its merits as this undermines the finality of arbitration. South
African law does allow parties to provide in their arbitration agreement for a right of appeal to
another arbitral tribunal.®” The Commission recommends that no change should be made to
the law on this point.®®

(d) Guiding principles for a new domestic arbitration statute

2.24  The guiding principles on which the Draft Bill discussed in the next Chapter of this
Report is based may be summarised as follows:

(@) The Draft Bill endeavours to give effect to the objectives of a modern arbitration

Arbitration Act 4 of 1995 s 39 and the Ugandan Arbitration and Conciliation Act 7 of 2000 s 39.). The

Commission recommends the retention of the former right on a contract-out basis but rejects the creation

of the latter. See further the commentary on s 39 of the Draft Bill in paras 3.201-3.204 below.
81 Compare for example s 8 of the Draft Bill in this Discussion Paper with ss 3(2) and 6 of the 1965 Act
regarding the enforcement of the arbitration agreement by the court. The general powers of the court
under s 38 of the Draft Bill are more limited than those contained in s 21 of the existing Act. S 49(4) follows
the example of the Model Law article 34(4) and the English Arbitration Act of 1996 s 68(3)(a) by restricting
the court's power to remit the award. Compare s 32 of the existing Act. See also s 1(c) of the Draft Bill
which follows article 5 of the Model Law by providing that in matters governed by the Draft Bill the court
may not intervene except as provided by the Draft Bill.

8 See ss 11 and 39 of the Draft Bill.
83 See the Arbitration Act of 1996 s 69 and the Arbitration Act of 1979 s 1(2)-(8). The right may be excluded
by the parties in their arbitration agreement.

84 See n 41 above. In Kenya and Uganda the right is provided on a contract-in basis.

8 See the English Arbitration Act of 1979 s 1(1).

8 S 20 of the Arbitration Act 42 of 1965 does allow a question of law to be referred to the court for an opinion
prior to the award. This provision is retained in modified form as s 39 of the Draft Bill.
& See the Arbitration Act 42 of 1965 s 28 and s 48 of the Draft Bill.

88 See further para 3.204 below.
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statute as set out in Chapter 1 paragraph (c) above.

(b) The Draft Bill retains those provisions of the existing legislation which have
worked well in practice, with appropriate modifications to ensure the
achievement of the objectives of a modern arbitration statute.

(© The Draft Bill seeks to achieve a reasonable degree of commonality with the
relevant provisions of the proposed International Arbitration Bill, particularly as
regards the powers of the court and the powers of the arbitral tribunal.

(d) Because of problems currently experienced in South African arbitration practice,
the Draft Bill contains provisions based on the English Arbitration Act of 1996.
These provisions impose duties on the arbitral tribunal and the parties and
confer additional powers on the arbitral tribunal to ensure that the arbitration is
conducted fairly but without unnecessary delay and expense.

2.25 The main recommendations of the Commission in the Draft Bill discussed in the next
chapter of this Report were prepared in accordance with the above principles and accepted by
interested parties during a consultation process based on Discussion Paper 83. For the
reasons set out earlier in this chapter, legislation based on these principles is more likely to
ensure that the objectives of arbitration legislation are actually achieved than a statute which
implements the Model Law for both international and domestic arbitration, as has been done in
several other jurisdictions.

(e) Other matters considered

2.26 Other aspects on which the Commission specifically invited comment in the Discussion
Paper included the following two matters.®

The influence of the Bill of Rights on the powers of the court to review arbitral proceedings

2.27 The Project Committee has considered the possible implications of the Bill of Rights in
the Constitution on arbitration legislation, particularly in the context of the powers of the court to
review the arbitral tribunal's conduct of the proceedings. This issue has been raised in several
reported decisions,” but does not seem to have caused any difficulties. No concerns were
raised by respondents to the Discussion Paper in this regard.

Arbitration provisions in other legislation

89 See Discussion Paper 83 paras 2.26-2.30. The third matter raised there, namely confidentiality, is

discussed in the commentary on s 34. See paras 3.179-3.182 below.

% See Patcor Quarries CC v Issroff 1998 4 SA 1069 (SE); Carephone (Pty) Ltd v Marcus NO 1999 3 SA
304 (LAC) which concerned a statutory arbitration; Portnet (A Division of Transnet Ltd) v Finnemore
[1999] 2 BLLR 151 (LC) which concerned a private labour arbitration.
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2.28 Certain other legislation, for example, the Labour Relations Act 66 of 1995, makes
provision for statutory arbitration. Some of its provisions are based on the existing Arbitration
Act 42 of 1965.% The possible effect of changes to the law in a new domestic arbitration statute
on arbitrations under the Labour Relations Act may require consideration. However, this
Report is concerned with domestic arbitration legislation of general application, which should
not in principle cause any major difficulties when applied to specialist fields. Particular
provisions which may be required in such fields is a matter for legislation covering that field
only.%

See eg the grounds for reviewing arbitral awards in s 145 which are based on s 33 of the Arbitration Act.

Compare the discussion of restrictions on arbitrability in certain other laws discussed in paras 3.32-3.34
below.
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CHAPTER 3
COMMENTARY ON DRAFT BILL

3.01 The principles underlying the proposed Draft Bill were set out in the previous chapter.
The purpose of this chapter, which is based on chapter 3 of Discussion Paper 83, is to discuss
the provisions of the proposed legislation in more detail. Particular attention is given to
explaining changes made in the light of responses to the Discussion Paper.

CHAPTER 1

General Provisions

S1 Definitions

3.02 In line with the International Arbitration Bill,%® the definitions have been moved to s 1, with
the general principles on which the bill is based now being in s 2. Several of the definitions in s
1 are based on those in s 1 of the 1965 Act.*

3.03 Following the English Arbitration Act of 1996, the term "arbitration proceedings" in the
1965 Act has been replaced by "arbitral proceedings”. Consideration was given to referring
simply to "proceedings" instead of "arbitral proceedings". However, the Draft Bill also refers to
"legal proceedings”,” "mediation proceedings"®® and "proceedings which are a prerequisite" to
arbitral proceedings.”” To promote clarity, it therefore appears preferable to retain the term
"arbitral proceedings”. Following the more modern drafting style of the English Arbitration Act®
and to promote clarity, the term "reference" in the current Act has been replaced with "arbitral

proceedings" or "proceedings".

3.04 S1 now merely contains a formal definition of an "arbitration agreement" referring the
reader of the bill to s 6(2), where the definition is now contained. The reason for this change
appears from the discussion of s 6 below.*

3.05 The definition of "award" comes from the existing arbitration statute and caused no
difficulties in practice in that all the provisions of the statute dealing with an award logically

9 See para 1.01 above.

9 See the definitions of "arbitral proceedings”, "award", "court", "party" and "tribunal”.

% See for example s 9.

% See s 14.

o See s 11(1).
9 Compare for example s 45 of the Arbitration Act of 1996 concerning the court's power on application by a
party to the arbitral proceedings to determine any question of law arising in the course of the proceedings
with s 2 of the Arbitration Act of 1979, which refers to an application to court by a party to the reference for
the court to determine a question of law arising in the course of that reference.

9 See para 3.35 below.
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applied to an interim award. The previous Draft Bill provided for an additional category of
award, namely a "provisional award" on a contract-in basis.'® Certain of the references in the
Draft Bill to an award would clearly not include a provisional award.’® This problem has been
solved in the Draft Bill by making use of the term "provisional order” instead of "provisional

award".1?

3.06 The terms "claim" and "claimant", which are used in several sections, have been
defined to make it clear that they also cover a counterclaim and a claimant in reconvention.'®

3.07 Subsequent to the workshops, consideration was given to revising the definition of
"court" to include a magistrate's court for certain purposes.’® It was however decided that
most of the matters to be dealt with by the court are properly matters for the High Court.
Therefore an extensive definition of court has been included only in those sections where it is
appropriate.'®

3.08 The definition of court has nevertheless been extended'® to make it clear that a court
can acquire jurisdiction under the Arbitration Act by virtue of the provisions of another law. An
example is the jurisdiction conferred on the Labour Court by the Labour Relations Act.*’

3.09 A definition of "juristic person" has been added.'® The purpose of the definition is to
indicate that the expression should be extensively interpreted to include a partnership,
voluntary association, trust and stigting.

3.10 In view of the inconsistent use of the terms "mediator" and "conciliator" in practice, a
definition of "mediation” and "mediator" has been included, particularly for purposes of ss 13-
16 of the Draft Bill to make it clear that those provisions also apply to conciliation and a

100 See s 43(2) and Discussion Paper 83 paras 3.128-3.129.
1o See for example s 26(5) regarding an award on jurisdiction, s 44 regarding an award on agreed terms, s 48
regarding the finality of the award, and s 51 regarding remittal of the award with the agreement of the
parties. In the last-mentioned case the award is in any event open to reconsideration by the tribunal. An
application to court for setting aside under s 52 would also usually be inappropriate in that a party with an
objection to the provisional order could raise this objection with the tribunal.

102 See s 46(1)(b) and paras 3.224-3.227 below. Compare the English Arbitration Act of 1996 s 39 which
uses the term "provisional award" in the heading but not in the text.

103 See for example ss 8, 31 and 36. The inclusion of this definition was suggested by Adv PMM Lane SC in

his response to Discussion Paper 83 para 12.

104 See also the response of the Legal Administration Officer of the Provincial Administration: Western Cape

para 4.

105 See for example ss 9(1), 37(3), 46(3) and 53(6).
106 By the addition of the words "or a court having jurisdiction by virtue of an Act of Parliament referred to in
section 3". The addition was supported by the response of the Legal Administration Officer of the
Provincial Administration: Western Cape in para 4 and Mr Graham Giles in an oral submission at the Cape
Town workshop.

107 Act 66 of 1995.
108 The expression is used for example in ss 8 and 31(3). This term, on the recommendation of the Law
Society of South Africa (see para 8 of its response) replaces the term "body corporate” in s 7(1) of the
previous draft and "corporate body" in s 5 of the 1965 Act.
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conciliator.

3.11 The term "conciliation" was used in the International Arbitration Bill in preference to
"mediation”, because the former occurs in the UNCITRAL Conciliation Rules, which are
contained in a schedule to the bill.**® The previous Draft Bill adopted the same approach for
the sake of consistency. The terms "mediation" and "conciliation" were extensively discussed
at the Pretoria workshop. It was suggested that the word order of the definition in the previous
Draft Bill should be reversed in the domestic statute to read "mediation includes conciliation" as
the expression "mediation" is possibly more common.**® The Project Committee supported this
view on the basis that using terminology more familiar to domestic users outweighs the
desirability of conformity with the International Arbitration Bill in this instance.

3.12 The term "specified authority” was defined in the previous Draft Bill with reference to
the International Arbitration Bill on the assumption that the relevant provision would be
implemented in the form recommended by the Commission and the State Law Adviser. The
"specified authority” has two functions under the International Arbitration Bill. First, the
authority must appoint the arbitral tribunal and secondly it must appoint a conciliator where the
parties are unable to agree on the appointment, or where the mechanism which they have
designated for this purpose has failed to function.'** The function of making default
appointments under the existing arbitration legislation is vested in the court.'** In the context
of an international arbitration, this can cause considerable delay and expense. The
Commission therefore recommended that the appointment should be made by an appropriate
arbitral institution. To ensure that the appointing authority is independent and sufficiently
representative, the Commission recommended that the authority should be specified by the
Chief Justice.® Although the delay and expense resulting from an appointment by the court
may be less in a domestic as opposed to an international context,"** the function to be
performed is still administrative rather than judicial. It therefore appears more appropriate for
the function to be performed by the specified arbitral institution rather than the court.

3.13 The Commission invited comment on the envisaged role of the specified authority. The

109 See further the Commission's Report on International Arbitration para 2.95.

110 See also the response of the Law Society of South Africa to Discussion Paper 83 para 5.

1 See the International Arbitration Bill s 12(1) and sch 1 articles 6(2) and 11(3) and (4) and the Commission’s
Report on International Arbitration paras 2.124-2.127.

12 See s 12 of the Arbitration Act 42 of 1965.
13 See the Commission's Report on International Arbitration para 2.128. Compare the Ugandan Arbitration
and Conciliation Act 7 of 2000 ss 68, 69 and 70, which deal with the establishment, functions and
composition of a juristic person named the Centre for Arbitration and Dispute Resolution. (Although s 3(1)
of the Act apparently envisages the designation of an appointing authority by the Minister, this function is
allocated to the Centre by s 69(a) of the Act.) The approach recommended by the Commission has the
advantage that the implementation of legislation will not be delayed by debate on the designation of the
appointing authority and the composition of its governing body. The functions of the specified authority in
the Draft Bill, explained below, are moreover much more limited than those allocated to the Centre by s 69
of the Ugandan statute.

14 In an international context, an important cause of expense and delay can be the need to serve papers
concerning the court application in another jurisdiction, particularly if the papers first have to be translated.
See the Commission's Report on International Arbitration para 2.126.
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proposal was supported by respondents to the Discussion Paper.!’® It was nevertheless
suggested that the term should be fully defined in the new domestic arbitration statute and not
just by reference to the International Arbitration Bill.**® This suggestion has been accepted by
the Commission. It does however carry the implication that the Chief Justice could designate
separate appointing authorities for purposes of the two statutes.'’ Another respondent
suggested that the legislation should spell out the criteria which the authority must meet in
more detail."*®

3.14 The role of the specified authority under the Draft Bill is limited to the appointment of
arbitrators and mediators in the circumstances specified by ss 14(1) and 20'° and the
furnishing of advice to the Minister of Justice before the Minister makes regulations on certain
matters pertaining to the maintenance and promotion of arbitration standards in practice.*®
The appointing authority will therefore have a more limited role than the statutory body created
under the new Ugandan arbitration legislation, namely the Centre for Arbitration and Dispute
Resolution.*®* In addition to the appointment of arbitrators, the latter body is empowered to
decide challenges of arbitrators and disputes regarding the termination of an arbitrator's
mandate to the exclusion of the court.® The Commission stands by its view that only the
appointment of arbitrators should be performed by the specified authority, instead of the
court.'® The Ugandan Centre, besides being given statutory powers to function as an arbitral
institution administering arbitrations,*** is also given certain powers to regulate the arbitration

1s See the responses of the Association of Arbitrators para 6; the Law Society of South Africa para 6; the Law

Society of the Cape of Good Hope para 3.6; and Philip Loots para 2.

e See the response of the Law Society of South Africa para 6.

1 The Commission stated in its Report on International Arbitration para 2.128 that the appointing authority
will have to be independent and sufficiently representative, if it is to be acceptable to the broad legal
profession and commercial sector in South Africa as well as to potential foreign users. The specified
authority under the domestic statute will have to be acceptable to a still broader range of potential users
and existing arbitral institutions may have difficulty in meeting these criteria. (The response of the Law
Society of the Cape of Good Hope para 3.6 apparently overlooked these concerns.)

18 See the response of the Arbitration Forum para 4.3. The Arbitration Forum is of the view that the authority
should be independent of any body administering panels of arbitrators. It is difficult to see how the
chairperson of the specified authority can perform the appointment function expeditiously if the authority
does not maintain lists or panels of suitable arbitrators (Compare the Ugandan Centre for Arbitration and
Dispute Resolution, discussed below, which, in conjunction with its role as statutory appointing authority, is
required to establish a comprehensive roster of competent and qualified arbitrators and conciliators). The
Project Committee is also opposed to the Forum's suggestions that the authority should be appointed by
public tender and operate under a regulatory authority like the Financial Services Board. It is however
envisaged that the authority should have an advisory role in promoting the standard of arbitration practice.
See s 59(b) of the Draft Bill and the text below.

19 Although the removal of an arbitrator from office is normally a matter for the court (subject to the parties
first making use of any challenge procedure to which they may have agreed — see s 22 of the Draft Bill),
the specified authority does have a limited power under s 20(3) to revoke a default appointment.

120 See s 59(b) of the Draft Bill.

2 See the Ugandan Arbitration and Conciliation Act 7 of 2000 s 69.

122 See the Ugandan Arbitration and Conciliation Act s 69(a) read with ss 14 and 15.

123 See the Commission's Report on International Arbitration para 2.124.

124 See the Ugandan Arbitration and Conciliation Act s 69(b), (c) and (h).



25

industry generally.*® As stated above, the Commission envisages an advisory role for the

specified authority before the Minister makes certain regulations. However, the Commission is
of the view that it is inappropriate for a particular arbitration service provider to be given the
power to regulate directly arbitrators conducting arbitrations other than under the auspices of
that arbitral institution, as has been done in Uganda.

3.15 The definition of "tribunal” replaces the definition "arbitration tribunal” in the existing
legislation. The definition makes it clear that an arbitrator appointed as a member of the
tribunal must be a natural adult person.*?® The reason for the exclusion of an umpire from the
definition is discussed below.*?’

3.16 A new s 1(3) has been added, which explains how a period of days must be calculated
for purposes of the Draft Bill. The purpose of the addition was to make it unnecessary for
users of the bill to refer to the relevant provision of the Interpretation Act.**® All periods of time
in the Draft Bill have therefore been adjusted to refer to days rather than weeks or months.**
The provision also applies to periods of time fixed by the parties, in days, weeks or months,
unless they otherwise agree.**°

S2 General principles

3.17 S 2 follows s 1 of the English Arbitration Act of 1996 by setting out the principles on which
the Draft Bill is based. The principles, particularly the first, concerning the object of arbitration
as the fair resolution of disputes by an independent and impatrtial tribunal without unnecessary
delay and expense, are not intended as empty rhetoric.*** Therefore the section commences
with the statement that the provisions of the Draft Bill are founded on the three principles and
are to be interpreted accordingly.

3.18 Examples of provisions specifically directed at giving effect to the stated object of
arbitration are s 28 (the general duty of the arbitration tribunal), ss 29-31 (giving wider powers
to the arbitral tribunal to give effect to that duty), s 35 (the general duty of the parties), s 36 (the
arbitral tribunal's enhanced powers in the event of a party's default) and s 56 (the power of the
arbitral tribunal to limit recoverable costs).

3.19 S 2(b) reflects the principle of "party autonomy". Arbitration is a consensual method of
resolving disputes. Therefore, to get the benefits of the flexibility of the process, parties should
generally be free to decide how the arbitration should be conducted and mandatory provisions

125 See for example s 69(d), (e), (@), (j) and (I).
126 See Butler D W & Finsen E Arbitration in South Africa — Law and Practice Juta Cape Town1993.
(hereafter referred to as "Butler & Finsen") 70 n 2 for the position of minors as arbitrators under the
common law.

127 See paras 3.103-3.104 below.
128 S 1(3) is based on s 4 of the Interpretation Act 33 of 1957, except that if the period would otherwise end on
a Saturday, that Saturday must also be excluded.

129 See for example ss 42 and 52(3).

180 Compare s 78 of the English Arbitration Act 1996.

131 See Butler (1998) 15; Saville 165-166; the 1996 Saville Report para 18.
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are restricted to those which are necessary in the public interest.**?

3.20 The proposed legislation follows the example of the Model Law™® and the English
Arbitration Act of 1996 by restricting the powers of the court, particularly supervisory powers
and powers of interference. The court's powers are not only more restricted than those
available under the 1965 Act, but the proposed legislation also aims to discourage applications
to court from being abused by a party intent on delaying the arbitral process.***

3.21 In those aspects of arbitration covered by the Draft Bill, the Bill follows the Model Law
(article 5) by emphasizing that the court's powers are restricted to those contained in the Act.

3.22 Two respondents to Discussion Paper 83 specifically endorsed the general principles in s
2 of the Draft Bill.***

S3  Application of Act

3.23 S 3(1) corresponds to s 40 of the existing Act of 1965. Its effect is to apply the Draft Bill
to so-called "statutory arbitrations”, where parties to a dispute are compelled to refer that
dispute to arbitration by reason of a statutory provision. Save to the extent that the other
statute provides otherwise, the Draft Bill applies to the statutory arbitration as if the statutory
provision were an arbitration agreement.

3.24 S 3(2) is a new provision necessitated by the proposed introduction of a dual arbitration
regime in South Africa for domestic and international arbitrations. S 3(2) stipulates that the
Draft Bill does not apply to an arbitration subject to the International Arbitration Bill. The latter
contains a corresponding provision (s 3) which excludes an international commercial arbitration
from the application of the Arbitration Act of 1965.

3.25 One respondent to Discussion Paper 83 advocated the inclusion of a "contract-out"
provision, which would allow parties to an arbitration agreement subject to the domestic
arbitration legislation to agree to exclude that legislation and to apply instead the International
Arbitration Bill.'** The main arguments advanced in support of this submission were party
autonomy and the fact that a contract between a South African controlled and registered
company and a foreign controlled but locally registered company would usually fall under the
domestic arbitration legislation.”®” It was further submitted that the latter factor could be a
disincentive to foreign investment. This matter has previously received detailed consideration
by the Commission and the possibility of a contract-out provision was expressly rejected.'®
The powers of the court under the Draft Bill are not significantly more intrusive than those

132 See eg s 28 (the general duty of the arbitral tribunal) and certain of the court’s powers.

133 See article 5 and the Commission's Report on International Arbitration paras 2.7 and 2.116-2.117.

134 See para 2.17 above.

135 See the responses of the Association of Arbitrators para 3 and the Law Society of South Africa para 3.

136 See the response of Michael Chapman, Secretary of the Forum for International Commercial Arbitration.

187 Compare the Commission's Report on International Arbitration paras 2.107-2.109.

138 See the Commission's Report on International Arbitration paras 2.270-2.276.
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under the Model Law. Moreover, the Draft Bill imposes an express duty on the tribunal to
conduct the arbitral proceedings in a cost-effective manner and contains express and specific
powers to enable the tribunal to fulfill this duty. These considerations outweigh the
disadvantages of not including a "contract-out” provision.

S 4. This Act binds the State

3.26 S 39 of the existing Arbitration Act also binds the State, except in the case of an
arbitration agreement between the State and the government of a foreign country or any
undertaking which is wholly owned and controlled by such government. It was considered
unnecessary to include this exception in s 4 of the International Arbitration Bill, because the
latter statute is only intended to apply to international commercial arbitrations.

3.27 Although it may seem illogical to repeat the exception from s 39 of the 1965 Act in a
statute intended primarily for domestic arbitrations, the limitation of the International Arbitration
Bill to commercial matters may create a problem. An arbitration between the State and
another state in a commercial matter will fall under the International Arbitration Bill. An
arbitration in a non-commercial matter, for example relating to boundaries or territory, would
not. The two states are free to agree the procedure which is to govern their arbitration, but in
the absence of the exception under discussion, the State, being bound by the Draft Bill, could
arguably not exclude its peremptory provisions in that arbitration agreement. The Commission
invited comment on the necessity or desirability of retaining the exception in the Discussion
Paper but none was received.

S5 Matters subject to arbitration

3.28 S 5(1) of the previous Draft Bill repeated s 2(a) of the 1965 Act which prohibits
arbitration™® in respect of "any matrimonial cause or any matter incidental to any such cause".
An exception was however added to s 5(1) of the previous Draft Bill, in the case of a property
dispute not affecting the interests of any child of the marriage. The possibility of resolving
matrimonial property disputes through mediation or conciliation has never been doubted. It
can be argued that the policy objections to private adjudication of matrimonial disputes which
affect the rights of minor children'* do not necessarily apply to disputes regarding matrimonial
property disputes where the interests of minor children are not involved. The Commission
invited comment on this question.**

3.29 Of the responses received, most favoured the suggested exception,'*? although it was

139 The exclusion of arbitration logically also applies to an oral arbitration agreement. See Pitt v Pitt 1991 3

SA 863 (D) 864H-J.

140 See Ressell v Ressell 1976 1 SA 289 (W) 292A-B.
a1 Subsequent to the regional workshops and after the expiry of the closing date for written comments to the
Discussion Paper, the Project Committee requested and received additional submissions from the Family
Advocate, Adv Barbara Hechter; Ms Zenobia du Toit, a Cape Town attorney specialising in family law; and
Mr Charles Cohen, a mediator in Gauteng with extensive experience of matrimonial disputes.

142 See eg the responses to the Discussion Paper of the Arbitration Forum para 3.3(i) and the Law Society of
the Cape of Good Hope para 4.1. While the response of the Law Society of South Africa para 7 supported
the resolution of matrimonial property disputes by arbitration in principle, it foresaw a number of practical
difficulties.
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pointed out that it would be difficult to apply. When a marriage is dissolved where there are
minor children, disputes on matrimonial property rights will either actually affect the rights of
those children or can be presented in a way so that it at least appears to be the case. For
example it may be argued that reduced maintenance payments for minor children can be
justified on the basis of a substantial property settlement on the parent with custody thereby
providing good accommodation for those children. Most if not all awards or settlements of
disputes regarding matrimonial property on the dissolution of a marriage where there are minor
children, as well as further property disputes after the divorce would therefore arguably have to
be subject to a degree of court control on the merits.*** The court would exercise its power in
most cases after considering a report by the Family Advocate. It can be argued that this court
control would involve an exception to the fundamental principle that arbitral awards are not
subject to review by the courts on the merits of the dispute but only as regards procedural and
jurisdictional issues. It is unlikely in terms of this approach that the court would wish to restrict
its review jurisdiction to the test: "Is the award so contrary to the interests of the minor children
that it would be contrary to public policy to enforce it or allow it to stand?"'** The test on review
is far more likely to be: "Is the award in the best interests of the minor children?" This would
involve an unrestricted power of review on the merits. This argument is however in the view of
the Project Committee fallacious.’* S 5(1) of the previous Draft Bill proposed an exception to
the prohibition on arbitration in matrimonial disputes in the case of property disputes not
affecting the interests of any child of the marriage. A court asked to enforce the award must
address the question of whether the award does affect the interests of such child. To the
extent that it does, the award is invalid, because it deals with a matter which is not arbitrable.
The issue is a matter of the arbitral tribunal's jurisdiction, rather than the correctness of its
award on the merits. A court with jurisdiction in matrimonial causes could then substitute its
own order for the invalid portion of the award. This is therefore not a review on the merits or an
exception to the usual standards applying to the review of arbitral awards.

3.30 The Project Committee therefore recommends that the proposed exception to the non-
arbitrability of matrimonial disputes should be retained, but that following a suggestion in
response to the Discussion Paper,** it should be restricted to cases where the interests of
minor children are involved. S 5(1) of the Draft Bill has been worded accordingly. The
committee's recommendation was influenced by the fact that it is strongly of the view that a
married couple, where there are no rights of minor children involved, should have the right to
resolve a patrimonial dispute by arbitration, just as an unmarried couple or same sex-couple
would have. The committee concedes that the exception may well be difficult to apply in
practice.

3.31 S 5(2) and (3) of the Draft Bill replace the prohibition on arbitration in matters relating to
status in s 2(b) of the 1965 Act with provisions which are identical to those contained in s 7 of
the International Arbitration Bill. The proposed provision should be easier to apply and is more

143 See the response of the Family Advocate.

144 Compare ss 52(2)(b)(ii) and 53(4) of the Draft Bill.

145 The argument does however demonstrate the theoretical and practical objections to allowing a wider use of
arbitration for resolving matrimonial disputes than is recommended in s 5(1) of the Dratft Bill.

146 See the response of the Arbitration Forum para 3.3(j).
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in keeping with the provisions in modern arbitration statutes in other jurisdictions.**” However,
the new definition will still in effect prohibit the resolution of disputes regarding status by
arbitration as this is not a matter which parties are entitled to dispose of by agreement.**® The
references to "the public policy of South Africa" and "any other law of South Africa" are
understandable in a statute governing international arbitration. Their purpose is to make it
clear that restrictions on arbitrability in a foreign jurisdiction, which have no counterpart in
South Africa, will not prevent the resolution of disputes relating to such issues by arbitration in
South Africa. The Draft Bill will however apply to an international arbitration concerning a non-
commercial matter. For this reason, it appears desirable to retain the words "of South Africa"
in the two places where they occur in s 5(2), although the Draft Bill is primarily intended for
domestic arbitration.

3.32 S 5(2) makes it clear that s 5 does not define comprehensively what disputes are
arbitrable and that another law can therefore impose restrictions on arbitrability. In terms of s
5(3), this result is not achieved merely by conferring jurisdiction on a court or other tribunal to
determine any matter. An interesting example, because of its constitutional implications, is the
possible interaction between s 5(3) and the Promotion of Administrative Justice Act 3 of 2000,
which empowers the High Court and certain Magistrates' Courts to review administrative
action. On the wording of s 5(3), this would not by itself preclude the entity whose
administrative action is challenged and the party whose rights were affected by such action
from agreeing that the validity or invalidity of the action should be determined by arbitration.
Public policy considerations however may arguably require a different interpretation.'*
Although the Admiralty Jurisdiction Regulation Act confers sole jurisdiction on the High Court
over maritime claims, this provision is not intended to exclude the resolution of such claims by
arbitration.**

3.33 Other existing legislation imposes certain restrictions on the use of arbitration. The Local
Government: Municipal Systems Act prohibits a municipality from submitting to arbitration "a
matter involving a decision on its status, powers or duties or the validity of its actions or by-

laws".™>!  This restriction would not apparently prevent a municipality from submitting a

147 See the Commission's Report on International Arbitration paras 2.40-2.50. The wording of s 5(2) is based

on article 1020(3) of the Netherlands Arbitration Act of 1986, rather than that of the new German Arbitration
Act of 1998 article 130(1). An example of a matter which the parties would arguably not be capable of
resolving by agreement or arbitration is the question as to whether a registered patent is invalid. It has
been argued that because the patent has been registered, the question as to its validity may not only affect
the rights of parties to the agreement. See Simms D P "Arbitrability of Intellectual Property Disputes in
Germany" (1999) 15 Arbitration International 193 at 196.

148 See Butler & Finsen 53-54. Compare the concern raised by the Law Society of the Cape of Good Hope in

para 4.6 in its response to Discussion Paper 83.

149 It could be argued that the public interest in an open democracy precludes arbitration because arbitration

hearings are normally regarded as private and the results of an arbitration as confidential. This objection

could however be met by the public interest exception to the principle of confidentiality. See the

commentary on s 34 of the Draft Bill below para 3.180 n 250.

150 See Act 105 of 1983 s 2, read with s 1(1) "maritime claim" (para (aa)) which is defined to include an
arbitration award relating to a maritime claim, whether made in South Africa or elsewhere. Although S
4(3) of the Act purports to give the Chief Justice power to make rules prescribing the practice and
procedure for referring to arbitration any matter arising out of court proceedings relating to a maritime
claim, the existence of this power was dependent on s 43 of the Supreme Court Act 59 of 1959. S 43 has
been amended to delete the Chief Justice's power to make rules, with the result that s 4(3) of the former
statute is inoperative.

151 Act 32 of 2000 s 109(2).



30

dispute concerning a contract to which it is a party to arbitration, unless the capacity of the
municipality to enter into that contract is in issue. Rules made under s 55 of the Short-term
Insurance Act 53 of 1998 impose restrictions on the use of arbitration.’®* These restrictions
may be unnecessary if the Commission's recommendations concerning arbitration in consumer
matters under s 58 of the Draft Bill are accepted.’®® The desirability of the restriction on
arbitration in the Carriage of Goods by Sea Act was also questioned by a participant at the
Durban workshop.***

3.34 South Africa was recently referred to as an example of a jurisdiction with a restrictive
approach to the arbitrability of intellectual property disputes, because of the provisions of s
18(1) of the Patents Act 57 of 1978.°> S 18(1) provides that “no tribunal other than the
commissioner shall have jurisdiction in the first instance to hear and decide any proceeding ...
relating to any matter under this Act”. As the reference is to a tribunal and not to a court, an
arbitral tribunal is also covered by this restriction.”®® The restriction could also pose a problem
in the context of international arbitration. Restrictions on arbitration of intellectual property
disputes are logical to the extent that that the validity of an act of registration by a state official
is in issue.” An arbitral award in this instance and in other intellectual property disputes
would not bind persons who are not parties to the arbitration. Subject to these reservations s
18(1) of the Patents Act and any similar restrictions in other legislation pertaining to intellectual
property may require reconsideration to ensure that the South African legislation meets
generally accepted international standards. However these concerns have no direct effect on the
content of the Draft Bill or the International Arbitration Bill and have therefore not been given
detailed consideration by the Project Committee.

CHAPTER 2

152 See para 3.297 below.

However the restriction in s 58(3) of the Draft Bill of the definition of consumer to natural persons and to
contracts not exceeding R50 000 may be considered too restrictive in the context of the short-term
insurance industry.

154 Oral intervention by Adv Lopes. S 3(1) of the Carriage of Goods by Sea Act 1 of 1986 provides protection
inter alia against contractual provisions conferring jurisdiction on foreign courts or stipulating for arbitration
outside South Africa in relation to transactions covered by the legislation. S 3(2) makes it clear that s 3(1)
does not apply to arbitral proceedings held in South Africa under the Arbitration Act 42 of 1965. Although s
3 will have no effect on the Draft Bill, its provisions may nevertheless require refinement when the
International Arbitration Bill is enacted.

155 See Lew J D M "Final Report on Intellectual Property Disputes and Arbitration” (1998) Vol 9 No 1 ICC
ICArb Bull 37 at 42.

156 Compare s 5(3) of the Draft Bill.

57 Compare the discussion in the article by Simms referred to in n 55 above.



31

The Arbitration Agreement
S6 Definition of arbitration agreement and related matters

3.35 The previous Draft Bill contained definitions of "arbitration agreement" and what was
meant by an agreement in writing in s 2(1)(ii) and (2) of the definitions section. Following the
Model Law article 7 it was subsequently decided that it was more appropriate for these
definitions to be moved and included in the first section of Chapter 2 dealing with the arbitration
agreement.

3.36 The current Act and the previous Draft Bill contain numerous regulatory provisions which
apply "unless the arbitration agreement otherwise provides”. This expression is misleading in
that it suggests that an agreement between the parties on procedural matters is only effective if
it is contained in the arbitration agreement. The expression has therefore been replaced where
appropriate by "unless the parties otherwise agree". However, because of the impact of party
autonomy on the powers of the tribunal, it appears advisable that subsequent agreements
between the parties affecting the arbitration proceedings must also be in writing in the interests
of certainty. S 6(1) of the Draft Bill therefore provides that it only applies where the arbitration
agreement is in writing and that any other agreement between the parties is effective for
purposes of the Draft Bill only if it is in writing.

3.37 An arbitration agreement which is not in writing is not invalid, but is not covered by the
current Act or the Draft Bill and is subject to the common law.**®® Consideration was given in
the context of domestic arbitration to following the example of New Zealand™® and widening
the definition of an arbitration agreement to include an oral agreement. Comment was invited
on this question. Respondents generally supported the position that only arbitration
agreements in writing should be subject to the Act.*®

3.38 An arbitration agreement is an agreement in which the parties provide for the submission
of existing or future disputes between them to arbitration. It has therefore recently been held
that a dispute, which is capable of proper formulation, must exist before there can be an
arbitration and before an arbitrator can be appointed.’®* The existence of a dispute is therefore
a prerequisite for the enforcement of the arbitration agreement. This is a potential source of
problems and uncertainty where the addressee fails to respond to a letter of demand. This
issue is discussed below in the context of the court's power to stay litigation so that a dispute

158 See Butler & Finsen 38.

159 See the New Zealand Arbitration Act 99 of 1996 sch 1 article 7(1).

160 See the responses of the Law Society of the Cape of Good Hope para 3.1 and the Association of
Arbitrators para 5. The response of the Arbitration Forum para 3.1 was less emphatic on this point. Where
the parties to an oral arbitration agreement hold a preliminary meeting with their arbitral tribunal and draw
up a written minute of that meeting, the minute will constitute an arbitration agreement in writing, making
the arbitration proceedings subject to the Act. Compare the response of the Law Society of the Cape of
Good Hope para 3.5.

161 See Telecall (Pty) Ltd v Logan 2000 2 SA 782 (SCA) 786l-J, relying on Parekh v Shah Jehan Cinemas
(Pty) Ltd 1980 1 SA 301 (D) 304E-G and Mustill M J & Boyd S C Commercial Arbitration 2 ed
Butterworths London 1989 (hereafter referred to as "Mustill & Boyd") 46. See also Butler & Finsen 109-
110.
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can be referred to arbitration.®?

3.39 The definition of "arbitration agreement" in the 1965 Act is less specific than that
contained in the Model Law as regards the requirement of an agreement in writing. The
definition in the Model Law essentially requires the agreement to be signed by the parties or to
be contained in an exchange of documents. The definition in the 1965 Act simply requires a
"written agreement" without requiring that agreement to be signed by the parties.'®®* The
existing definition does not seem to have caused any problems in practice.*® The definition in
the Draft Bill'®® has nevertheless been amended to bring it into line with that proposed in the
International Arbitration Bill.**®

3.40 Two extensions are proposed in the International Arbitration Bill to the definition of an
arbitration agreement contained in article 7 of the Model Law. These extensions were made to
deal with problems relating to arbitration clauses in certain bills of lading and the situation
where a contract is concluded orally or by conduct in response to a written order or with
reference to written terms which include an arbitration clause.'®” Similar additions have been
included in the Draft Bill.**®

3.41 An arbitration agreement for purposes of the Draft Bill can in principle be concluded by e-

mail, as a "means of telecommunication which provides a record of the agreement".**®

S7 Binding effect of arbitration agreement

3.42 S 7 repeats s 3(1) of the 1965 Act to the effect that unless the arbitration agreement
provides otherwise, the agreement is not capable of being terminated except by the consent of
all the parties to that agreement. Unlike the position under the current Act that consent must
now be in writing in the interests of certainty. S 7 makes it clear that this principle is subject to
the court's limited power in s 9 not to enforce the arbitration agreement, unless the court is
satisfied that "the arbitration agreement is null and void, inoperative, or incapable of being
performed". It is nevertheless possible that a party can waive its right to rely on the arbitration
agreement. This can for example occur either when a party takes a dispute which is subject to
a valid arbitration agreement straight to court, or when a party participates as defendant in the
court proceedings without relying on the arbitration agreement.

162 See the commentary on the Draft Bill s 9(4) in paras 3.64-3.72 below.

163 See Mervis Brothers v Interior Acoustics 1999 3 SA 607 (W) 610E.

164 See the discussion in Butler & Finsen 37-41.

165 S 2(1)(ii) read with s 2(2).

166 See s 2(1) and sch 1 article 7 of the International Arbitration Bill.

167 See the Commission's Report on International Arbitration paras 2.131-2.133.

168 See s 6(2). S 6(2)((b) is wide enough to include an oral agreement with reference to terms that are in
writing. This possibility also appears to be covered by the current definition in s 1 of the 1965 Act. See
Butler & Finsen 39, citing Zambia Steel & Building Supplies Ltd v James Clark & Eaton Ltd [1986] 2
Lloyd's Rep 225 (CA).

169 See s 6(3) and Hill R "On-line Arbitration: Issues and Solutions" (1999) 15 Arbitration International 199 at
200-201, with reference to article 7 of the Model Law.
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3.43 The discretionary power of the court in s 3(2) of the existing Act to set aside or refuse
enforcement of an arbitration agreement on good cause shown has been omitted for two
reasons: first to be consistent with the suggested narrower discretion of a court to refuse a stay
of legal proceedings under s 9 below; and secondly because of the special protection
envisaged for consumers who are parties to consumer arbitration agreements in terms of s 58
of the Draft Bill.*"

3.44 Certain respondents were concerned about the effect of the omission of the court's
discretionary power in the context of multi-party disputes where the same issues arise for
decision in different fora giving rise to the danger of conflicting decisions on these issues. This
matter is discussed in the context of s 9 and s 12 below.

S8 Effect of death or insolvency of a party

3.45 This provision combines s 4 of the 1965 Act (dealing with the death of a party) and s 5 of
the same Act (dealing with the insolvency or winding-up of a party), in a single section, in the
interest of brevity. The provision gives effect to a proposal in the Draft Bill submitted to the
Law Commission by the Association of Arbitrators in 1994. The wording of the section has
been simplified compared to that of s 7 of the previous Draft Bill.

3.46 S 8(2) follows the approach of the previous version by providing that arbitral proceedings
are stayed in the event of the death or sequestration of the estate of a party who is a natural
person. The arbitral proceedings are likewise stayed where a party which is a juristic person is
placed under winding-up or judicial management. The stay remains in effect until the
appointment of an appropriate representative. This term is defined in s 8(8) as an executor,
administrator, curator, trustee, liquidator, or judicial manager, as the case may be.

3.47 After the appointment of the appropriate representative, the current legislation and
previous Draft Bill (s 7(3)) applied the relevant insolvency or similar legislation to the stayed
arbitral proceedings as if they were civil proceedings in a court. In the context of a company in
liquidation the other party would have to give the liquidator three weeks' written notice of its
intention to commence or proceed with the arbitration, within four weeks of the liquidator's
appointment.!”* Failure to do so would result in the proceedings being regarded as abandoned
unless the court!’? otherwise directs. This example illustrates that the current provisions would
not necessarily be easy to apply to arbitral proceedings in practice and are based on the
assumption that arbitral proceedings are analogous to civil litigation.

3.48 The Commission recommends a fresh approach in s 8(3) of the Draft Bill, which is
intended to deal with the specific needs of arbitration. In terms of the recommendation, it is
now up to the representative to notify the other parties and tribunal of his or her appointment

1o See paras 3.274-3.319 below.

i See the Companies Act 61 of 1973 s 359.
2 S 359(2)(b) of the Companies Act in the context of civil proceedings refers to the court. Applying this
provision to arbitration, it could be argued that the power should be that of the arbitral tribunal. However, in
the case of a company in compulsory liquidation, "court" has been interpreted to mean the court which
granted the winding-up order (see Meskin P M Henochsberg on the Companies Act Vol 1 5 ed
Butterworths Durban 1995 761.
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within 21 days of such appointment. The arbitration will then proceed subject to any directions
which the tribunal may give for a further stay should this be required by the representative in
order to prepare properly for the arbitration or to take instructions from creditors whether or not
to proceed. In practice the tribunal would give appropriate directions after hearing both parties.
Where the juristic person in liquidation is the claimant, it is in any event likely that the other
party will apply to the tribunal for security for costs, if it has not already done so.}”® S 8(3) also
envisages that where the other party is the claimant, that party may elect to withdraw the claim
rather than to proceed with arbitration against a respondent which is clearly insolvent.

3.49 S 8(2) and (4) both refer to a claim being submitted to arbitration. This expression was
therefore defined in s 1(2) of the previous Draft Bill to avoid doubt as to when a claim may be
said to have been submitted to arbitration. As this definition only applied to s 8, it was decided
to move itto s 8 as s 8(5).

3.50 S 8(6) deals with the effect of the stay under s 8(2) on any period of time fixed under the
Act.

3.51 It seems unnecessary to make any special provisions in an arbitration statute staying the
enforcement of arbitral awards because of the sequestration of a party's estate or the placing
of a party under winding-up. This is because the award could only be enforced through the
courts with the result that the ordinary restrictions on execution against property in an insolvent
estate would apply.

3.52 S 8(7) makes it clear that s 8 does not affect any rule of law by which any right of action
is extinguished by the death of any person, for example a delictual claim for damages for pain
and suffering.

S9 Stay of legal proceedings where there is an arbitration agreement

3.53 The main provisions of s 9 of the Draft Bill read as follows:

"9(1) If any party to an arbitration agreement commences any legal proceedings in any
court (including any lower court) against any other party to the agreement in respect of any
matter agreed to be submitted to arbitration, any party to such legal proceedings may at any
time after entering appearance but before delivering any pleadings or taking any other steps in
the proceedings, apply to that court for a stay of the proceedings.

(2) On any application under this section, the court must make an order staying the
proceedings subject to such terms and conditions as it may consider just, unless the court is
satisfied that the arbitration agreement is null and void, inoperative, or incapable of being
performed.”

3.54 This section is based on s 6 of the 1965 Act, but the court's discretion to refuse to stay
the court proceedings to allow the dispute to be referred to arbitration has been curtailed.
There are three main issues regarding s 9 which require consideration. The first is the
desirability of curtailing the court's discretion and the effect of this curtailment, particularly in
the context of multi-party disputes. The second is the extent to which it is possible to avoid a
stay under s 9 by averring that there is not in fact a dispute between the parties. The third is

s See s 31(2) and (3) of the Draft Bill.
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the grounds on which the court may refuse a stay, namely if "the arbitration agreement is null
and void, inoperative or incapable of being performed".

3.55 The court can refuse a stay under s 6(2) of the current statute if it is satisfied that there is
a "sufficient reason” why the matter should not be referred to arbitration. The courts have
decided that the test is the same as that for "good cause" for ordering that an arbitration
agreement should be set aside or should cease to have effect under s 3(2) of the 1965 Act. In
both cases, once it is established that there is a valid arbitration agreement covering the
dispute, the onus is on the party seeking to avoid arbitration to persuade the court to exercise
its discretion in that party's favour.!’® On the whole, the courts have been supportive of
arbitration in exercising their discretion under ss 3 and 6,1° but there are instances where the
court has appeared to be unnecessarily ready to exclude arbitration and to tackle the dispute
itself.*"®

3.56 The reasons for recommending the more restricted discretion are as follows. First, it
would mean that the same standard is applied for both domestic and international arbitration.
Secondly, the standard would be in line with generally accepted international standards.'’’
Thirdly, the present South African provisions date from a time when the courts were less
supportive of arbitration. Fourthly, a powerful argument in favour of a wider discretion to refuse
a stay in the context of domestic arbitrations is the need to protect consumers against
arbitration clauses in standard-form contracts in situations where they may be in an unequal
bargaining position. This problem has been addressed by including a separate provision in the
Draft Bill (s 58) to protect consumers who enter into an arbitration agreement.*’

3.57 Probably the strongest argument against the proposed change concerns the situation
which arises in multi-party disputes where the danger exists that the same issue of fact or law
will have to be decided in different fora, giving rise to the possibility of conflicting decisions.*”

4 See Butler & Finsen 64-65.
s For a discussion of the case law see Butler & Finsen 65-67 and Altech Data (Pty) Ltd v MB
Technologies (Pty) Ltd 1998 3 SA 748 (W) 752I-754J.

tre See Sera v De Wet 1974 2 SA 645 (T); Christie R H "South Africa as a Venue for International Commercial
Arbitration" (1993) 9 Arbitration International 153 at 154-157, who states that the philosophy underlying
ss 3(2) and 6 of the current statute may be unkindly caricatured as "nanny knows best".

1 See article 8 of the Model Law (which is based on article Il of the New York Convention) and s 9 of the
English Arbitration Act of 1996. The original intention of giving the English court a wider discretion to
refuse a stay in the context of domestic arbitrations was subsequently abandoned and the relevant
provision was not brought into operation. See the 1997 Saville Report paras 47-49 regarding why s 86 was
not brought into operation.

178 In essence, instead of giving the court a discretion not to enforce the arbitration agreement, the consumer
may elect to withdraw from the agreement for a limited period. See paras 3.302-3.304 below.

179 Assume that a building contract between X, the owner, and Y, the contractor, contains an arbitration
clause. Assume that Y enters into a further contract for part of the work with Z, a subcontractor, without an
arbitration clause. A dispute arises between X and Y as to the quality of the work, which is referred to
arbitration. Assume that the arbitrator decides that work performed by the subcontractor is defective and Y
is therefore liable to X for damages. Y loses the arbitration with costs and seeks to recover the damages
from Z in court proceedings. Assume that the court finds that the work performed by Z was not defective.
As a result Y loses the court case with costs. If there was no arbitration clause, the disputes between X
and Y and Y and Z could be dealt with in one consolidated trial under the court rules. Besides the danger
of conflicting decisions, separate proceedings will also expose Y to greater expense and delay. However
from the perspective of Z, forced participation in protracted consolidated proceedings with both X and Y
may involve greater expense and delay than a separate trial between Y and Z only. Separate hearings
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This has been one of the grounds on which the courts have in the past declined a stay.’*® The
problem is aggravated by the impossibility of providing a comprehensive statutory provision for
the consolidation of arbitration proceedings, without undermining the principle of party
autonomy. See further the commentary on s 12 of the Draft Bill below.

3.58 This aspect worried several respondents to the Discussion Paper.’®! Several alternatives
were considered by the Project Committee to deal with these concerns.

3.59 One option, notwithstanding the concerns expressed by respondents to the Discussion
Paper, would be to retain the position adopted in ss 8 and 11 of the previous Draft Bill. The
court would have no discretion to exclude arbitration and neither the court nor the arbitral
tribunal could consolidate proceedings or order joint hearings. As a result parties using
arbitration would be entirely dependent on their own contractual arrangements to deal with the
problems caused by multi-party disputes.

3.60 A second option would be to create an exception to s 9(2) allowing the court to refuse a
stay, thereby excluding arbitration, where there is a genuine possibility of multi-party disputes
leading to conflicting decisions. However there is a real danger of abuse as a delaying tactic,'®?
which is aggravated by the fact that a decision by the court under s 9 is subject to appeal.*®

3.61 A third option would be a statutory provision empowering the tribunal to terminate (or
suspend) arbitral proceedings in this situation. This option, which appears preferable to the
second option, is discussed further below in the context of s 12 of the Draft Bill.

3.62 The fourth option is court or tribunal ordered joinder or consolidation, even without the
consent of all the parties, notwithstanding the fact that this option undermines the principle of
party autonomy. The Project Committee ultimately decided to recommend an addition to s 12
on consolidation, giving the tribunal a limited power to permit joinder in certain
circumstances.’® This approach reduces the problem of multi-party proceedings without
diluting the principle of limiting the court's discretion to refuse a stay in s 9(2).

3.63 As an alternative to applying for a stay under s 6 of the 1965 Act, it is at present possible

also give rise to procedural issues. For example in the case between Y and Z, which party should call X as
a witness, bearing in mind procedural advantages and disadvantages for the party calling X?
180 See Metallurgical and Commercial Consultants (Pty) Ltd v Metal Sales Co (Pty) Ltd 1971 2 SA 388
(W) 393G-394D; Yorigami Maritime Construction Co Ltd v Nissho-lwai Co Ltd 1977 4 SA 682 (C)
693G-694A; Universiteit van Stellenbosch v JA Louw (Edms) Bpk 1983 4 SA 321 (A) 335G-336D,
344B-C; Butler & Finsen 65.
181 See the responses to Discussion Paper 83 of the Arbitration Forum para 3.4; the Association of Arbitrators
para 8; Adv PMM Lane SC para 6 and Philip Loots para 3.
182 See Transvaal Alloys v Polysius 1983 2 SA 653 (T) 656F where the court concluded that there was
reason to think that the plaintiff sued the second defendant (subcontractor) in an attempt to avoid the
arbitration clause in the contract between the plaintiff and the first defendant.
183 This problem could be lessened in certain circumstances by including a provision on the lines of article 8(2)
of the Model Law, permitting a tribunal to commence or continue with arbitration proceedings and make an
award, while the legal proceedings referred to in s 9(1) are pending.
184 The recommendation is based on article 22(1)(h) of the LCIA Rules (1998) edition. See further para 3.86
below.
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to raise the arbitration agreement as a special defence under the common law.*®> The court
then has the same discretion to exclude arbitration as it has under s 3(2) and 6 of the current
Act. Raising a special plea under the common law will be excluded by s 2(c) of the Draft Bill in
the case of an arbitration agreement covered by the Draft Bill.'*® However, if the proposal in s
9 of the Draft Bill is accepted, the party seeking to enforce the arbitration agreement will in any
event be well advised to use the statutory remedy because of the court's curtailed discretion to
decline a stay.

3.64 In terms of the general principle in s 2(a) of the Draft Bill, the object of arbitration is to
obtain the fair resolution of disputes. The question therefore arises as to whether it is possible
by submitting a "matter agreed to be submitted to arbitration" to court for the plaintiff to defeat
an application for a stay under s 9 by contending that there is no dispute, and if so, what is
meant by "dispute”. The debate in England on this point has centred round a change in the
wording of the legislation. Prior to the 1996 Act, the court was required to stay court
proceedings to allow the matter to go to arbitration, "unless satisfied that the arbitration
agreement is null and void, inoperative or incapable of being performed or that there is not in
fact any dispute between the parties with regard to the matter agreed to be referred".*®” The
underlined words were inserted in the English legislation on the recommendation of the
MacKinnon Committee of 1927 to counter the possibility of the defendant applying to stay an
action for a contractual claim brought for example by the seller because of an arbitration clause
in the contract, "without being able or condescending, to indicate any reason why he should
not pay for the goods, or the existence of any [real] dispute to be decided by arbitration".*®®
The underlined words were however subsequently omitted from what became s 9 of the 1996
Act on the recommendation of the Saville Committee "as being confusing and unnecessary for

the reasons given in Hayter v Nelson".*®

3.65 In English practice, prior to the Arbitration Act of 1996 the defence of there not in fact
being any dispute to an application for a stay came to be regarded as the opposite side of the
coin to the jurisdiction of the High Court under its rules to give summary judgment in favour of
the plaintiff where the defendant had no arguable defence.’®® The jurisdiction to grant

185 Universiteit van Stellenbosch v JA Louw (Edms) Bpk above 329H.

186 S 2(c) provides that in matters governed by this law, the court must not intervene except as provided by
this Act. The court's wider discretion under the common law will be superseded by s 9 of the Draft Bill.

187 See the Arbitration Act 1975 s 1(1), which was enacted to give effect to the New York Convention and
compare the Arbitration Act 1950 s 4(2) which had a similar provision. These provisions applied to
arbitration agreements for international as opposed to domestic arbitrations.

188 See Hayter v Nelson [1990] 2 Lloyd's Rep 265 269-270 and Halki Shipping Corp v Sopex Oils Ltd
[1988] 2 All ER 23 (CA) 33h-34a for the quotation from the Mackinnon Committee's Report on the Law of
Arbitration Cmnd 2817 1927 para 43.

189 See the 1996 Saville Report para 55. The chairperson of the Saville Committee delivered the judgment in

Hayter v Nelson. It has been said that para 55 of the report "was a shorthand cross-reference to the

judgment in Hayter v Nelson and the clearest possible indication that the intent was to incorporate the

ratio decidendi of that case into s 9" (Halki Shipping Corp v Sopex Oils Ltd above 57g per Swinton

Thomas LJ).

190 See Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd [1993] 1 All ER 664 (HL) 680j-681a
per Lord Mustill. Lord Mustill however stressed the need to distinguish between a situation where the
defendant disputes the claim on grounds which the plaintiff is very likely indeed to overcome with the
situation in which the defendant is not really raising a dispute at all (at 681b). The former situation would
still have been subject to arbitration, even under English law prior to the Arbitration Act of 1996.



38

summary judgment in this way was terminated by the repeal of the defence that there was not
in fact any dispute.”® When the plaintiff opposes a stay, the question is now simply whether
there is a dispute contemplated by the arbitration agreement. If a letter of demand is written by
the claimant and the other party does not reply, then there is a dispute until that party admits
that the sum is due and payable.'%?

3.66 Three policy arguments have been advanced in support of the English position. The first
is that arbitration is not necessarily slower than litigation where the defence for part of the claim
is not sustainable, as the tribunal can make an interim award. Secondly, even if arbitration
were to be slower, the parties are bound by their agreement to resolve their dispute by
arbitration. Thirdly, if the courts are to decide whether or not the claim is disputable, they are
doing precisely what the parties agreed should be done by the arbitral tribunal.**®

3.67 The English courts have been able to consider the requirement of a dispute for purposes
of s 9 of the English Arbitration Act in the light of an important change in wording which was
clearly highly relevant. S(9)(1) and (2) of the Draft Bill, quoted above, do not differ significantly
on this point from the existing provisions in the current Act, with the result that existing cases
regarding the requirement of a dispute continue to apply. These decisions must nevertheless
be viewed in their correct context.

3.68 It was recently stated by the Supreme Court of Appeal in Telecall (Pty) Ltd v Logan®®
that:

"[Blefore there can be a reference to arbitration a dispute, which is capable of proper
formulation at the time when an arbitrator is to be appointed, must exist and there cannot be
an arbitration and therefore no appointment of an arbitrator can be made in the absence of
such a dispute. It also follows that some care must be exercised in one's use of the word
'dispute’. If, for example, the word is used in a context which shows or indicates that what is
intended is merely an expression of dissatisfaction not founded on competing contentions no
arbitration can be entered upon".

3.69 This statement was made in the context of an application to court for the appointment of
an arbitrator. It could easily happen that the arbitration agreement provides for the arbitrator to
be appointed by an arbitral institution. Assume that the claimant's letter of demand to the other
party has evoked no response. The efficacy of the arbitration agreement would be seriously
impaired if the claimant is precluded from applying to the arbitral institution for the appointment
of an arbitrator unless the defendant has replied to the letter of demand to create a formulated
dispute. Silence or inaction on the part of the defendant should not prevent the claimant from
taking steps to initiate the arbitration process, especially as the defendant could respond to

o1 See Halki Shipping Corp v Sopex Oils Ltd above 44g-45;j.

192 See Halki Shipping Corp v Sopex Oils Ltd above 48b-h, 56d-e relying on Ellerine Bros v Klinger [1982]
2 AllER 737 (CA) 741. In the Ellerine case the defendant remained silent, in the Halki case the charterers

(defendants) refused to admit and refused to pay the shippers' claim for demurrage.

193 See Hayter v Nelson above 268-269; Halki Shipping Corp v Sopex Oils Ltd [1997] 3 All ER 833 (QBD)
838j-839b.
to4 2000 2 SA 782 (SCA) 786l-787A. It appears from 788| that the statement was obiter. The decision of the

employer which led to the grievance of the applicant resulting in his application for the appointment of an
arbitrator was in any event not subject to the arbitration provision in the pension fund rules on which the
applicant relied.
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court proceedings instituted by the claimant by relying on the arbitration clause and stating that
he does have a defence to the claim.'®

3.70 Another recent case concerned reliance on an arbitration clause in a situation where the
court concluded that there was an undisputed claim and a disputed counterclaim for damages
which could not be set off against the claim.*®® Having found the claim to be undisputed, the
court exercised its discretion against referring the claim to arbitration. It ordered the
respondent to pay the claim, subject to the applicant providing security for payment of the
counterclaim. That discretion will cease to exist under s 9(1) and (2) of the Draft Bill. Where a
defendant admits liability for the claim, subject to determination of a contested unliquidated
counterclaim, which is not subject to set-off until determined by arbitration, it appears likely
under s 9 of the Draft Bill that a court will grant judgment for that claim, rather than stay the
action so that an undisputed claim could be referred to arbitration.’®” However, where in
addition to bringing a counterclaim, a defence is raised to a claim, the court should preferably
refer the entire dispute to arbitration, for the policy reasons identified by the English courts,
referred to above. This does have the admitted disadvantage of encouraging defendants to
raise untenable defences to ensure a stay under s 9. However, the claimant could have gone
straight to arbitration and applied for an interim award'®® on the claim, subject to security being
provided for the counterclaim. The tribunal's power to grant interim relief under s 29(2)(iii) is
apparently wide enough for the tribunal to order such security, where the claimant does not
offer to provide security, unless the parties have excluded this power by agreement.

3.71 Concern raised by one of the respondents to the Discussion Paper on this point'®® has
led the Commission to recommend the incorporation of a new subsection (4) reading as
follows:

"(4) Failure to reply to a demand for performance of a contractual obligation or to respond to
steps to refer a matter covered by an arbitration agreement to arbitration or failure to comply
with a time-limit referred to in section 11 does not render the agreement inoperative or
incapable of being performed for purposes of subsection (2)."

3.72 The language of this provision read with s 9(1) and (2) is intended to reflect that the
jurisdictional fact is an arbitration agreement covering the matter. A sensible interpretation
dictates that there must be a dispute but it is not for the court to enter into the merits of that
dispute as the court did in the Altech case. The Altech case was in any event decided by

195 See too the argument of the Arbitration Forum in para 3.3(ii) of its response to Discussion Paper 83.

Compare Butler & Finsen 109-110 for the contrary view.

196 See Altech Data (Pty) Ltd v MB Technologies (Pty) Ltd 1998 3 SA 748 (W) 763E. The case differed
from the situation in Parekh v Shah Jehan Cinemas (Pty) Ltd above in that in the latter case the
defendants admitted their liability on the claim from the outset and merely contended that payment was
excused until their unliquidated counterclaim had been resolved. In the Altech case it required a three-day
hearing to enable the court to decide that the claim was undisputed and, in the exercise of the court's
discretion, should not be referred to arbitration.

1o7 The court could nevertheless simultaneously direct the claimant to provide security for payment of the

amount which might ultimately be awarded on the counterclaim in the arbitration, as the court did in the

Altech case above at 764C-D.

198 The interim award is final on what it decides. See the commentary on s 46 of the Draft Bill in para 3.223

below.

199 See the response of the Arbitration Forum para 3.3(ii).
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exercising the court's discretion which will no longer exist in terms of s 9(2) of the Draft Bill.

3.73 The court is obliged by s 9(2) of the Draft Bill to decline a stay unless "the court is
satisfied that the arbitration agreement is null and void, inoperative or incapable of being
performed".?® It has been suggested that the word "inoperative" would cover those cases
where the arbitration agreement has ceased to have effect. This could occur where, as a result
of the parties taking their dispute to court, the issue has become res judicata. The words
“incapable of being performed” would apply to cases where the arbitration cannot effectively be
set in motion, for example the case where the arbitral clause is too vaguely worded or the
situation where the sole arbitrator named in the agreement refuses to accept appointment.?®*
Retaining the exact terminology used in the New York Convention, the Model Law and the
English Arbitration Act of 1996 has two advantages. The South African law pertaining to
international arbitration in both commercial and non-commercial matters will be identical to that
applying to domestic arbitration on this point. Furthermore South African courts will have the
benefit of considering foreign case law regarding the application of the phrase to ensure that
the court's discretion is exercised in line with international standards.

3.74 S 9(5) provides that if the court refuses to stay the legal proceedings, any contractual
provision that an award is a prerequisite to the bringing of legal proceedings in respect of that
matter will not affect the determination of that issue by the court. This subsection is based on s
9(5) of the English Arbitration Act of 1996, which was inserted in the English Act to avoid a
situation where the arbitration clause is unworkable yet no legal proceedings can be
successfully brought. The Saville Committee regarded it necessary to avoid a situation in
which a party can neither arbitrate nor litigate in the interests of justice.?®? As appears from s
9(4) of the Draft Bill, s 9(5) is clearly however not intended to nullify the effect of a time-bar
clause regulated by s 11 of the Dratft Bill.

S 10 Reference of interpleader issue to arbitration

3.75 S 7(2) of the 1965 Act, dealing with interpleader proceedings, was based on s 5 of the
English Arbitration Act of 1950.°® The Saville Committee, when drafting the English Act of
1996 took the opportunity to make a stay of court proceedings mandatory in line with the New
York Convention "as well as trying to express the provision in simpler, clearer terms".?**

Although the Draft Bill is intended to apply to domestic arbitrations, the discretion of the court to

200 This phrase is taken from article Il of the New York Convention on the Recognition and Enforcement of

Foreign Arbitral Awards of 1958 and article 8 of the UNCITRAL Model Law. It is also used in the
corresponding provision of the English Arbitration Act of 1996 s 9(4).
201 See Van den Berg AJ The New York Arbitration Convention of 1958 Kluwer Deventer 1981 (hereafter
referred to as "Van den Berg") 159. See further Mustill & Boyd 464-5; Sutton D, Kendall J & Gill J Russell
on Arbitration 21 ed Sweet & Maxwell London 1997 (hereafter referred to as "Sutton et al*) 330.
Compare too the response of Prof LF van Huyssteen to Discussion Paper 83 who advocated the inclusion
of the word "unenforceable" after "null and void".

202 See the 1996 Saville Report para 57; compare Van den Berg 159.

203 See Butler & Finsen 68.

204 See the 1996 Saville Report para 58.
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disallow arbitration in s 10(1) of the Draft Bill has been brought into line with the court's more
limited discretion to decline a stay of court proceedings generally, where a dispute is covered
by an arbitration agreement, as proposed in s 9(2) of the Draft Bill.

3.76 In s 10(2) of the Draft Bill, "prerequisite” has been substituted for the English term
"condition precedent”. S 10 was supported by the one respondent to the Discussion Paper
who specifically referred to it.?%°

S 11 Power of court to extend time fixed in arbitration agreement for commencing arbitral
proceedings

3.77 This section is based on s 8 of the Arbitration Act, but with amendments to deal with two
problems which have been identified in the wording of s 8.2 There is some doubt from the
case law as to whether the court may for example under the existing s 8 extend the time limit
for commencing mediation proceedings which are a prerequisite for arbitration.?®’ The wording
has been broadened to make it clear that the section is intended to cover this sort of
situation.?*®

3.78 The second problem was that on a literal interpretation of the term "any claim” in s 8, the
concession provided for by the section was only available to the dilatory claimant in arbitration
proceedings. However, it has happened that the party who would be the respondent in the
arbitral proceedings has let the time limit for referring the dispute to arbitration expire without
requiring the dispute to be referred to arbitration.’®® The wording has been extended to make it
clear that the court may also assist the prospective respondent in arbitration proceedings.?'°
The power of the court in s 8 of the Current Act and s 10 of the previous Draft Bill only applied
to a time-limit imposed by an arbitration agreement to refer future disputes to arbitration.
S11(1) of the Draft Bill extends the provision to apply also to an arbitration agreement made
after the dispute has arisen.”*

3.79 The standard set by s 8 of the current Act for an extension of time is that of "undue
hardship” which was also used in the English Arbitration Act of 1950. The term has been
applied in South Africa as interpreted by the English courts.?*? The way in which the English
courts applied the test has given rise to dissatisfaction in England in that the courts were
perceived by some to be using the provision to interfere with the bargain that the parties had

205 See the response of the Law Society of the Cape of Good Hope to Discussion Paper 83 para 7.

206 See Butler (1994) 27 CILSA 138-9.

207 See Gordon Verhoef & Krause (Transvaal) (Pty) Ltd v Pritchard Properties (Pty) Ltd case no
22094/85 WLD 1986-08-05 (unreported) 20.
208 By the insertion in s 11(1) of the Draft Bill after "to commence arbitration" of the words "or other

proceedings which are a prerequisite thereto".

209 See Administrateur, Kaap v Asla Konstruksie (Edms) Bpk 1989 4 SA 458 (C).

210 By the insertion in s 11(1) of the Draft Bill after "any claim" the words "or defence".

21 See the Draft Bill Annexure A to this report n 29 for the practical benefit of this extension.

212 See Butler & Finsen 117. The leading English case in this regard is Moscow V/O Exportkhleb v
Helmville Ltd (The Jocelyne) [1977] 2 Lloyd's Rep 121 at 129.



42

made and that the interpretation given to the words "undue hardship” arose at a time when the
courts "were flirting with the idea that they enjoyed some general power of supervisory

jurisdiction over arbitrations".**®

3.80 The Saville Committee were of the view that the English courts' interpretation had
insufficient regard to party autonomy and therefore decided that the power to extend time limits
should be restricted to three cases. The first is where the circumstances were such as were
outside the reasonable contemplation of the parties when they agreed the provision and it
would be fair to extend the time limit. The second is where the conduct of one party made it
unjust to hold the other to the time limit. The third is where the respective bargaining position
of the parties was such that it would be unfair to hold one of them to the time limit.?** The third
case was regarded as a situation calling for consumer protection which is dealt with elsewhere
in the English Arbitration Act of 1996.%*°

3.81 In s 12 of the English Arbitration Act of 1996, the court may now only extend the time limit
in the first two cases referred to in the previous paragraph. The court's power in s 11 of the
Draft Bill has been similarly restricted by s 11(2). One respondent opposed the restriction of
the court's discretionary power in this way and favoured a wider power. This proposal was
partially motivated by the fact that a decision by the court not to grant the application is not
subject to appeal.”’® It must however be noted that where the court refuses to grant an
extension, which could effectively deprive the unsuccessful applicant of the right to pursue the
dispute through either arbitration or litigation,?*’ there is still a right of appeal. Where an
extension is granted, however, the parties must proceed to arbitration without the possibility of
delaying the arbitration by an appeal. No other respondent raised any problems with the
current s 11 of the Draft Bill. It is therefore recommended that the proposed restrictions on the
court's discretion as set out in s 10(2) of the previous Draft Bill should be implemented without
further modification.

S 12 Consolidation

3.82 It is not possible to provide for a statutory court-ordered power of consolidation of
arbitration proceedings in the absence of an agreement between all the parties involved,
providing for consolidation, without violating the principle of party autonomy.?*® S 12 of the
previous Draft Bill therefore followed s 10 of the International Arbitration Bill and s 35 of the

213 See the 1996 Saville Report para 67. The same idea seems to have influenced the court in

Administrateur, Kaap v Asla Konstruksie (Edms) Bpk above 470D.

214 See the 1996 Saville Report para 71.

215 See ss 89-91 and para 3.288 below. The committee justified the recognition of contractual time-bars by
stating that "they enable commercial concerns (and indeed others) to draw a line beneath transactions at a
much earlier stage than ordinary limitation provisions would allow". See the 1996 Saville Report para 68.
216 See the response of the Law Society of the Cape of Good Hope para 8. It favours the court being able to
extend the period on good cause shown or where there would otherwise be substantial prejudice. A wide
discretion for the court however seriously undermines the efficacy of the contractual time bar.

2 See Butler & Finsen 114.
218 See generally regarding the daunting task facing those seeking statutory solutions to the problems posed
by the consolidation of arbitration proceedings Mustill M J "Multipartite Arbitrations: An Agenda for Law-
Makers" (1991) 4 Arbitration International 393-402.
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English Arbitration Act of 1996 by emphasizing that it is up to the various parties to separate
arbitration proceedings arising from separate agreements to make their own arrangements for
either consolidated proceedings or for concurrent hearings leading to separate awards.
Consolidation or joint hearings could be facilitated in practice where the arbitration agreements
are subject to the same institutional rules which make provision for the possibility of
consolidated or multi-party arbitrations.?*°

3.83 This is not the only approach to the problem of consolidation.??® In the Netherlands, the
court has the power to order consolidation.?”> In New Zealand, arbitral tribunals have statutory
powers to order consolidation, and if a tribunal refuses or fails to exercise that power on the
application of a party the power may be exercised by the court.””? It must however be
emphasized that these provisions violate the principle of party autonomy and can lead to
increased court involvement.

3.84 Because of concerns expressed about the restriction of the court's discretion to prevent
arbitration on the ability of the court to deal effectively with the danger of conflicting decisions
on the same issues by different fora in multi-party disputes,?”® the Project Committee decided
to recommend an addition to s 12. Three alternatives were considered.

3.85 The first was to give the tribunal the power to terminate the proceedings.?** This would
be a contract-out power, which may only be exercised on the application of a party, in the
specified circumstances. The other proceedings need not be arbitral proceedings but would
include court proceedings. The effect of termination would remove the ground for the stay of
court proceedings under s 9.?° |ts effect is that if all the parties involved in the dispute are
unable to agree to consolidated arbitral proceedings, a party to the arbitration prejudiced by

219 See Diamond A "Multiparty Arbitrations — A Plea for a Pragmatic Piecemeal Solution” (1991) 7 Arbitration

International 403-409 and Bernstein et al 322 and 842 regarding the rules of the London Maritime
Arbitrators' Association. See further regarding consensual solutions to the problem Hanotiau B "Complex —
Multicontract-Multiparty — Arbitrations" (1998) 14 Arbitration International 369-394.
220 See Hardy C "Multi-party Arbitration: Exceptional Problems Need Exceptional Solutions" (2000) 66
Arbitration 15-20 for a plea for more imaginative solutions than the English approach, which he regards as
not serving the public well, particularly the construction industry.

22 See the Netherlands Arbitration Act of 1986 article 1046.
222 See the New Zealand Arbitration Act 99 of 1996 sch 2 clause 2. This provision applies to a domestic
arbitration unless the parties otherwise agree (s 6(2)).

223 See the commentary on s 9 of the Draft Bill above paras 3.57-3.62.

224 This would be done by adding the following subsections:

"(3) Unless the parties otherwise agree, the tribunal may terminate the arbitral proceedings, on the
application of a party, if the tribunal is satisfied that there is a reasonable probability that the rights or
interests of that party will be substantially affected by his or her inability to obtain the joinder of a third
party in the arbitral proceedings or the consolidation of the arbitral proceedings with other current or
anticipated proceedings in which the applicant is or will be a party.

(4) The termination of the arbitral proceedings by the tribunal under subsection (3) renders the
arbitration agreement inoperative for purposes of section 9.

(5) If the tribunal grants an application under subsection (4) it must make such order regarding the
costs of the arbitral proceedings as it regards appropriate.

(6) Subsection (4) does not derogate from the tribunal's power to stay the arbitral proceedings
pending a decision in other current or anticipated proceedings."

225 This solution was suggested by the Arbitration Forum in para 3.4 of its response to Discussion Paper 83.
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separate proceedings could obtain consolidated court proceedings, provided that the tribunal in
any other relevant arbitral proceedings also terminates those proceedings. Other problems
with this approach are the need for a fairly detailed investigation by the tribunal to satisfy itself
that there is genuinely a reasonable possibility of the applicant for termination being prejudiced
by being exposed to separate proceedings; the danger of the provision being abused as a
delaying tactic; and possible prejudice to the other party to the arbitration agreement where it is
deprived of its contractual right to have its dispute resolved by the agreed method.

3.86 The second alternative was to provide for tribunal ordered joinder in certain
circumstances. This alternative is a contract-out provision, based on article 22(1)(h) of the
LCIA Rules. It will only be effective in addressing the multi-party dispute situation®®® to the
extent that non-parties to the original arbitration agreement consent to be joined in the
arbitration.?”” This was the alternative ultimately adopted by the Commission and reads as
follows:

"(3) Despite subsection (2), unless the parties otherwise agree the tribunal
@) may, on the application of a party, or
(b) must, if the court so directs under the High Court Rules,

allow one or more third persons to be joined in the arbitral proceedings, if any such third
person has consented to joinder in writing.

(4) The tribunal may thereafter make a single final award, or separate awards in respect of
all the parties to the arbitration."

3.87 Regarding s 12(3)(b), Rule 11 of the High Court Rules on consolidation deals only with
the consolidation of court proceedings. This subsection therefore envisages that the court
rules could be amended to empower the court to order a non-party to be joined to pending
arbitral proceedings, with that person's consent.

3.88 The third alternative was to provide for either tribunal ordered consolidation, with court
assistance or for court ordered consolidation. This alternative would still not deal with a
situation where one of the interrelated disputes was either based entirely on delict or arose
from a contract with no arbitration clause. In such instances at least one of the disputes would
not be subject to arbitration at all. The Commission prefers the second alternative for the
following reasons. It involves the smallest departure from the principle of party autonomy. Itis
consistent with reducing the court's power to intervene in the arbitral process. If the application
for joinder is made at an early stage, the arbitration will be able to proceed without
unnecessary delay. It is also the easiest method to facilitate by means of appropriately worded
arbitration clauses in linked contracts.

CHAPTER 3

Mediation pursuant to an arbitration agreement

226 See para 3.57 n 87 above for an explanation of the problems posed by this situation in practice.

Article 1045 of the Netherlands Arbitration Act goes further by allowing joinder on the initiative of a third
party. However according to Sanders P Het nieuwe arbitragerecht Kluwer Deventer 1996 169, the
consent of all three parties is required to joinder under article 1045 in all circumstances.
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3.89 Sections 12-15 of the previous Draft Bill were based on sections 11-14 of the
International Arbitration Bill. Because of their consensual basis, there has to date been little
support in submissions to the Commission for legislation regulating mediation and
conciliation.?”® The provisions in the Draft Bill are therefore restricted to dealing with certain
problems which may arise regarding mediation proceedings in the context of an arbitration
agreement. These problems were identified during the Commission's investigation into
international arbitration and may be summarised as follows:

"(a) the need for court or other assistance in the appointment of a [mediator] where the
parties cannot agree on an appointment;

(b) the question whether or not a person who has been involved as [mediator] should be
able to continue as arbitrator if the [mediation] attempt fails;

(c) the effect of [mediation] attempts on the running of prescription; and

(d) the enforcement of a settlement reached by [mediation], particularly outside the
jurisdiction where the settlement was reached."*?

3.90 There are, moreover, two policy arguments in favour of including limited provisions on
mediation in South Africa's proposed new domestic arbitration statute.”®® First, it is notorious
that commercial arbitrations are often protracted and very expensive. Therefore disputants who
are interested in resolving their dispute as opposed to delaying payment should logically
consider mediation as their first option. The inclusion of some provisions on mediation would
indicate an official policy supportive of the cost-effective and expeditious resolution of
commercial disputes through mediation. Secondly, mediation as a method of dispute resolution
is apparently more in keeping with traditional African methods of dispute resolution than the
adversarial procedure of the (English) common law.?*

3.91 The mediation provisions are now discussed in the light of responses to the Discussion
Paper. A more detailed discussion is contained in the Commission's Report on International
Arbitration.”®?> The term "mediator" in these provisions is defined in s 1 of the Draft Bill to

include a "conciliator".?*

S 13 Right to mediation process

3.92 S 13 is a new provision, with no equivalent in the previous Draft Bill. It is based on s 11
of the International Arbitration Bill. The function of s 11 is to provide an appropriate
introduction to the mediation provisions of the Draft Bill. It sets out the basic principle that
parties to an arbitration agreement may refer a dispute covered by that agreement to mediation

228 This appears from the responses to Discussion Paper 69 Arbitration: A Draft International Arbitration

Act for South Africa and Issue Paper 8 Alternative Dispute Resolution.

229 See the Commission's Report on International Arbitration para 2.78.

230 See the Commission's Report on International Arbitration para 2.79.

28 See Asouzu A A "Conciliation under the 1988 Arbitration and Conciliation Act of Nigeria" (1993) 5 African Journal
of International and Comparative Law 825 at 829.

232 See paras 2.74-2.94 of the Commission's Report on International Arbitration.

233 See paras 3.10-3.11 above regarding this definition.
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at any stage, whether before or after the commencement of arbitral proceedings. This
provision is however subject to the arbitration agreement, which may, for example, require the
parties to resort to mediation as a prerequisite to the commencement of arbitral proceedings.

S 14 Appointment of mediator

3.93 S 14(1) of the Draft Bill deals with the situation where there is an agreement between
parties to an arbitration agreement providing for mediation and the parties are unable to agree
on a mediator®* or their contractual mechanism for the appointment of a mediator has failed to
operate. S 14(1) provides for this function to be performed by the chairperson of the specified
authority.?®> The provision is based on s 12 of the International Arbitration Bill which was
derived from existing legislation in Hong Kong and Singapore.®*®

3.94 The purpose of s 14(2) is referred to in the commentary on s 15 below.

3.95 The purpose of s 14(3) is to provide a safeguard against mediation proceedings being
used as a delaying tactic by a party who has no intention of agreeing to a settlement. The
period for achieving a successful outcome has been shortened from the three-month period

in s 12(3) of the Draft International Arbitration Act to 28 days. The latter period appears more
appropriate in the context of domestic dispute resolution.

3.96 The indemnity provided by s 25 of the Draft Bill also applies to an arbitrator acting as
mediator and to the specified authority when appointing a mediator.

S 15 Power of arbitral tribunal to act as mediator

3.97 The provisions of ss 15 and 14(2) of the Law Commission's Bill envisage that the same
person may act as mediator and arbitrator but only if the parties agree. (This possibility is
sometimes referred to in arbitration literature and practice as 'med-arb”.) These proposals
evoked a strong negative reaction from certain respondents to Discussion Paper 83.2’ The
procedure has obvious risks, with the result that the Draft Bill imposes appropriate safeguards,
apart from stressing that it is only possible if both parties agree. For example, a mediator,
unlike an arbitrator, is entitled to meet separately with the parties. Therefore, where a party
has voluntarily disclosed confidential information to the mediator during such meeting, the
mediator, before acting as arbitrator, must disclose to all other parties in the arbitration as

234 The Association of Arbitrators in its response to Discussion Paper 83 para 7 questioned the wisdom of the

appointment of a mediator by the specified authority where the parties cannot reach agreement on the
appointment. The Association contended that if the parties could not accommodate each other's point of
view to the extent necessary to agree on the mediator, it is unlikely that they would be able to achieve a
settlement through mediation. As a result the mediation process would be doomed to failure from the
outset. This objection appears to exaggerate the problem. It also overlooks the existence of a provision
for the appointment of a mediator by a third party where the parties cannot agree on the appointment in at
least one standard-form contract in the construction industry (See Butler & Finsen 349 re%arding clause
61(2)(a) of the General Conditions of Contract for Works of Civil Engineering Construction (6" ed 1990)).

23 See para 3.12 above regarding the term "specified authority".

236 See the Hong Kong Arbitration Ordinance 22 of 1963 s 2A and the Singapore International Arbitration Act
23 0f 1994 s 16.

237 See the responses of the Law Society of the Cape of Good Hope paras 11 and 12 and of Adv PMM Lane
SC paras 7 and 8. Some of their criticism was based on misconceptions regarding ss 12 and 13 of the
previous Draft Bill.
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much of that information as the mediator considers relevant.”*® The mediator is not disclosing
privileged information without the relevant party's consent, because that party must be taken to
have consented to such disclosure, when agreeing to the same person acting as both mediator
and arbitrator.

3.98 Some lawyers from a common-law tradition feel very uncomfortable with the idea of the
same person acting as both mediator and arbitrator, because traditionally under the common-
law adversarial approach a judge or arbitrator should not become directly involved in
settlement negotiations between the parties. The justification for this tradition is that the
adjudicator must preserve his or her impartiality and must be seen to do so. One commentator
has responded to the Commission's proposals by submitting that notwithstanding the need to
respect party autonomy, "any clause in an arbitration agreement that contemplates the
arbitrator acting as a conciliator should be overridden by the proposed legislation".?*® The
same concerns are not shared by civil-law lawyers who are used to the judge making
settlement proposals: the judge may be under a duty to do s0.*** Another respected
commentator on international arbitration has argued that permitting the parties to agree to the
same person acting as mediator and then as arbitrator is in conflict with a party's mandatory
right under the Model Law to a fair and full opportunity to put that party's claim or defence.?*
An eminent Indian jurist agrees that the normal and more prudent rule is and should be that the
same person should not act as mediator and then as arbitrator.?*> However, he argues that the
parties should be free to agree to this if that is what they want. Therefore, the Indian version of
the Model Law provides that it is "not incompatible with an arbitration agreement for an arbitral
tribunal to encourage settlement of the dispute and, with the agreement of the parties, the
arbitral tribunal may use mediation ... at any time during the arbitral process to encourage

settlement".?*

3.99 The Commission regards a statutory prohibition on med-arb as an unwarranted restriction
on party autonomy. However, contrary to the approach in India, it nevertheless considered it
preferable to spell out procedural safeguards in ss 14(2) and 15 of the Draft Bill*** to

238 See ss 14(2(b) and 15(2) and (3) of the Draft Bill. Compare article 24(3) of the UNCITRAL Model Law
which requires all information supplied to the arbitral tribunal by one party to be communicated to the other
party.

239 See Turley IF "The Proposed Rationalisation of South African Arbitration Law" (1999) TSAR 235 at 244.

240 It must however be conceded that the judge's powers to promote a settlement do not include being able to

meet separately with the parties.
241 Oral submission by Dr M Aboul-Enein at the Association of Arbitrators (Southern Africa) Conference 2000
Dispute Resolution and Cross Border Trade at the Indaba Hotel, Sandton on 16 September 2000.
242 See Nariman FS "Mediation and the Arbitrators" (1999) (Special Supplement) ICC ICArb Bull (hereafter
referred to as "Nariman (1999) ICC ICArb Bull")45 with reference to the UNCITRAL Conciliation Rules of
1980 article 19.

243 See the Indian Arbitration and Conciliation Act 26 of 1996 s 30(1) (emphasis added); Nariman (1999) ICC
ICArb Bull 46; Nariman FS "The Spirit of Arbitration” (2000) 16 Arbitration International 267. The
mediator's familarity with the dispute may for example be regarded by the parties as an asset in the
particular circumstances.

244 Based on ss 2A and 2B of the Hong Kong Arbitration Ordinance 22 of 1963 (as amended) and ss 16 and

17 of the Singapore International Arbitration Act 23 of 1994.
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counteract the worst risks of perceived procedural unfairness.”* A respected English
commentator has said that the "devising of appropriate rules of procedure will be a task of
some delicacy, but one which will repay the degree of formalisation necessarily introduced".?*®
Before giving their consent to "med-arb" or "arb-med" where the same person will act in a dual
capacity, the parties are taken to have decided that the potential benefits regarding the savings
in time and costs outweigh the potential disadvantages.

S 16 Settlement agreement

3.100 An agreement achieved through mediation can be enforced through the courts as a
contractual obligation. S 44 provides for a tribunal to make an award on agreed terms. This
provision could only apply to a settlement agreement achieved through mediation once the
tribunal has been appointed. S 16, which is based on s 14 of the International Arbitration Bill,
fills this gap. It provides that a written settlement agreement entered into by the parties to an
arbitration agreement before a tribunal is appointed to settle their dispute, is enforceable as an
award on agreed terms.?*’ S 16 of the Draft Bill is only intended to deal with a settlement
agreement entered into in South Africa by parties to a domestic arbitration agreement. The
enforcement of a settlement agreement entered into outside of South Africa by parties to a
commercial dispute which is subject to an arbitration agreement, will be regulated by s 14 of
the International Arbitration Bill.

S 15 of the previous Draft Bill, which was based on the International Arbitration Bill 2%
provided that a party may resort to arbitration, notwithstanding a contractual requirement for
mediation as a prerequisite to commencing arbitration, if “that party is of the opinion that such a
step is necessary for the preservation of that party's rights”. The purpose behind this provision
was to enable a party to interrupt the running of prescription. One respondent considered the
wording to be unnecessarily wide.®*® The provision is necessary in the context of an
international arbitration statute in that issues relating to prescription in an international
arbitration held in South Africa will not necessarily be regulated by South African law.*®
However, in a domestic context, the problem is adequately covered by existing case law.
Where an arbitration agreement expressly provides for mediation of any dispute covered by that
agreement as a prerequisite for the commencement of arbitration, the court is prepared to regard
submission to mediation in terms of that provision as sufficient to regard the claim as one which

245 See the text above. It is submitted that these safeguards adequately meet the requirements of fairness

imposed by articles 18, 24 and 13 of the Model Law. The fact that a person has previously acted as
mediator in the dispute before acting as arbitrator may well have a negative effect on his or her impartiality.
Parties agreeing to this procedure are taken to be aware of this risk. For that reason s 14(2)(a) and s
15(4) prevent the fact that the person has previously acted as mediator with the consent of the parties from
being used as the sole ground for either challenging the person's appointment as arbitrator or for objecting
to his or her conduct of the arbitral proceedings.

246 See Uff J "Dispute Resolution in the 21% Century: Barriers or Bridges?" (2001) 67 Arbitration 4 at 10.

247 The Association of Arbitrators supported this recommendation in its response to Discussion Paper 83 para
9. The insertion of s 44 in the Draft Bill addresses the concern raised by the Arbitration Forum in its

response to Discussion Paper 83 para 3.5.

248 See s 15.

249 See the response of the Law Society of the Cape of Good Hope p